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DEF'ENI}ANTS' BRIEF'IN SUPPORT OF SPECIAL APPEARANCES

Defendants Brian Deer, Dr. Fiona Godlee, and BMJ publishing Group Ltd. (..BMJ

Publishing Group" or "BMJ") (erroneously sued as "The British Medical Journal, a dlb/aof BMJ

Publishing Group Ltd., also d/b/a BMJ Group, ana gMr") hereby submit this brief in support of

their special appearances challenging personal jurisdiction under Rule l20a of the Texas Ru1es

of Civil Procedure.

L
INTRODUCTION

In Austin, Texas, it is early morning and pouring with rain. Dr

i;:r#,rc;f;,:";';:,,i;ii,':;l:;:;"iffiii*,,f:::drivingto
His findings that the MMR vaccine might not be safe and could
cause autism sparked a nationwide panic arnong parents, who
refused to inoculate their babies against measles, mumps and
rubella with the three-in-one vaccine, and caused endless
government inquiries . . . .

Since then Wakefield has been on the receiving end of a ferocious
backlash and ostracised by much of the medical establishment.
His critics say he is not just a scaremonger who put Britain's

DEFENDANTS' BRIEF IN SUPPORT OF
SPECIAL APPEARANCES PAGE I



children in danger of avoidable epidemics but, more culpably,

provokedtheentirefuroreforhispersonalgain.

Not only have doctors blamed him for the appalling spread of

mumps flmong university students but tonight a TV progtamme

witt ieek to uidermine his name further and pour scorn on his

research. So he has decided, after almost a year of silence, to

speak to the Daily Express about the attacks that threaten to

destroY his entire Qareer.

So reported London's Daily Expre^rs on November 18,2004t-months before Wakefield now

says he moved to Texas.2

Since then, Dr. Wakefield, a U.K. citizen, has been at the epicenter of several legal

battles in the United Kingdom over research he conducted at a London hospital in the 1990's and

his publication of that research in a London-based medical journal, The Lancet, in 1998. None

of these proceedings has gone well for him. In 2005, he filed three separate libel lawsuits against

London investigative reporter Brian Deer and his publishers-over Deer's website, his reporting

in the Sunday Times of London, and his documentary for the U.K.'s Channel 4, which broadcast

the .'TV programme" referred to in the Daily Express article above. After losing i-pdrtlt

rulings and being censured by the judge in the Channel 4 case, Wakefield threw in the towel,

dismissing all three cases and paying the defendants' legal fees.

Wakefield and his U.K. lawyers then spent the next two years defending him in a Fitness

to practise Panel hearing before the U.K.'s General Medical Council ("GMC") over allegations

of dishonesty and serious professional misconduct regarding his 1990's London research and

Loncetpaper. On January 28,2010, the GMC Panel found Wakefield guilty of many of the most

' See Bonnie Estridge, I Know I Was Right About . . . MMR, THE ExtRrSS, Nov. 18, 2004 (Ex. 4 to

Declaration of MarC Fuller in Support of Defendants' Special Appearances ("Fuller Decl. ISO Special

App.") (emphasis added)).
, Set Affidavit of Andrew Wakefield (filed 41512012) ('Wakefield Aff.") 1T 3 ("I moved to Texas on or

about January 29, 2005").
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serious charges against him, and on May 24, 2010, Andrew Jeremy Wakefield was formally

struck off the medical register in the U.K. As allowed under U.K. law, Dr. Wakefield filed an

appeal of the GMC Panel's order to the High Court in London, but he later dismissed that appeal,

and the GMC Panel's order became final.

During the GMC Panel hearings, additional evidence of Dr. Wakefield's research
' :

misconduct became public. Reporter Deer, who attended the proceedings in London, detailed

some of the additional misconduct in the Sunday Times on February 8, 2009. Dr. Wakefield

challenged Deer's reporting on these issues in a formal complaint to the U.K.'s Press Complaints

Commission ("PCC"). That complaint was stayed as the GMC Panel hearings went forward, and

although Dr. Wakefield has not taken any subsequent action in it, he still describes the complaint

as "active."

Having struck out and been struck off in England, Dr. Wakefield now attempts to open a

Texas front in his long running campaign to harass and intimidate Deer and those who publish

his reporting. In this case, \il/akefield attempts to resurrect claims that were dismisseA y"*, ugo

in the London libel cases, relitigate findings made against him by the GMC Panel in 2010, and

repackage his "active" 2009 PCC Complaint as a Texas libel action.3

Under well-established due process principles, he cannot do this. Defendants Deer, BMJ

Publishing Group (the publishing arm of the British Medical Association), and BMJ editor-in-

chief Dr. Fiona Godlee are all citizens and residents of the United Kingdom, and they lack the

requisite o'minimum contacts" with Texas to sustain personal jurisdiction in this case. But even

if minimum contacts existed, the exercise of jurisdiction here rvould violate "fair play and

substantial justice." Dr. Wakefield's attempt to file these claims in Texas is a cynically

3 A timeline of the U.K. proceedings relevant to this case from February 2004 through January 20l l is
attached to this brief as Exhibit A.
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calculated effort to avoid the substantive and procedural obstacles he would face if he tried to

reopen litigation over statements with the same gist and sting as those he challenged in his ill-

fated libel claims years ago in London. This new Texas front also complicates Defendants'

access to documents and witnesses in this case, including Wakefield's Lancel co-authors and

former Royal Flee Hospital colleagues. Moreover, differences in legal procedures between the

U.K. and this State, including on the admissibility of evidence, will complicate Defendants'

ability to introduce documents and testimony from the prior London proceedings in this Texas

case. Conceding the complex U.K.-law dimensions of his claims, Dr. Wakefield has secured

U.K. counsel to assist his Texas lawyers in representing him.

But perhaps most important, Texas's interest in adjudicating Dr. Wakefield's claims

pales in comparison to the United Kingdom's. As explained in Defendants' anti-SLAPP motion

to dismiss, Wakefield cannot sustain his libel claims if the findings of the GMC Panel are held

binding against him. Dr. Wakefield complains that he was falsely branded a "fraud", 
bt

Defendants, but the GMC findings include proven counts ,of "dishonesty" and "serious

professional misconduct" relating to Wakefield's Lancet r"r"*"h and publication. During the

GMC Panel proceedings, Dr. Wakefield's own counsel even referred to one of the charges,

which was ultimately proven against him, as an "allegation of fraud." Because under the

doctrine of substantial truth, a libel plaintiff cannot maintain a viable claim on a "yes-I-

committed-fraud-but-not-that-fraud" theory of falsity, Wakefield must attack the GMC Panel's

findings. But his attack on the GMC Panel's findings will put this Texas Court in the awkward

position of having to review the findings of a foreign administrative agency. If Dr. Wakefield

tru|y believed that the GMC Panel's findings against him were wrongly decided, he should have

not have abandoned his appeal in the U.K. courts in 2010. And if he truly believes that
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subsequent U.K. cases undermine the GMC Panel's findings against hirn, he can make that

argument (assuming he is allowed to reopen in his) in a U.K. court. His financial ability to do

so--€ven as a Texas resident-is beyond any serious dispute. After all, as a Texas resident, he's

been filing libel cases in the U.K. and defending himself in U.K. proceedings over these

allegations since 2005.
' :

II.
FACTUAL BACKGROUNI)

A. Dr. wakefield and the united Kingdom's .6MMR scare.o'

A British-born and British-trained gastroenterologist, Dr. Andrew Wakefield earned his

medical degree from London's St. Mary's Hospital Medical School in 1981.0 With the exception

of a two-year fellowship in Toronto in the mid-1980's, Dr. Wakefield practiced in London for

two decades.s In 1988, he accepted a position at the Royal Free Hospital School of Medicine, a

teaching hospital in northwest London.6

Ten years later, while still at the Royal Free, Wakefield authored a paper in the estepr?red

British medical joumal The Lancet, pryorting to link the vaccine for measles, mumps,-and

rubella ("MMR") with autism and bowel disease (enterocolitis). With the publication of his

Lancet paper and his prominent public attacks on MMR in the media, he became the face of the

so-called "MMR Scare" in the United Kingdom.T In November 2001, Dr.Wakefield left the

Royal Free, but he stayed in London to continue his anti-vaccine activism and to assist with the

o Ex. 3 to wakefield Aff.
t Id.
u Id.
' See, e.g., Exs. | & 4 to Fuller Decl. ISO Special App.
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class-action litigation pending in the U.K. courts against the manufacturers of the MMR

vaccine.8

B. Brian Deer Exposes Dr. Wakefield's Misconduct.

In February 20A4, the Sunday Times published an exposd by Brian Deer of Dr.

Wakefield's role in the MMR Scare.e These reports revealed numerous undisclosed conflicts of

interest relating to Wakefield's role in the MMR vascine litigation and the sourcing of children

who were the subjects of his Lancet rcsearch.rO Within two weeks of the articles' publication,

ten of Dr. Wakefield's twelve Lancet co-authors retracted their claim to have found a temporal

link between the MMR vaccine and the onset of symptoms.ll Later that year, Deer participated

in the production of a documentary on Wakefield for a current affairs program, Dispatches,

broadcast by the [J.K.'s Channel 4. This documentary further reported on Wakefield's

undisclosed conflicts of interest and research misconduct in relation to the Lancet paper.

Throughout this time, Deer published his reporting on his personal website, wwrl',briandeet.c9rp.

C. Dr. Wakefield Sues Deer, Channel 4, and the Sunday Times in London'

In 2005, Wakefield filed three libel suits in London, complaining about Deer's reporting

on his personal website, in his Channel 4 documentary, and in his Sunday Times articles.l2 In the

U.K., libel cases must be brought in the High Court, which has a specialist media subdivision.t'

The cases were assigned to Mr. Justice Eady, then the chief judge of the High Courtos media

subdivision. Immediately, Wakefield sought a stay of all three cases. Tlne Sunday Times agreed,

t E*. 3 to Wakefield Aff.; Ex. I to Fuller Decl. ISO Special App.
n Brian Deer, Revealed: MMR Reseqrch Scandal, StNoav TIMES (London), Feb. 24,2004, at Al; Brian

Deer, MMR: The Truth Behind the Crisis, SUNoAY TnrlEs (London), F eb. 24,20Aq. Deer's 2004 Sunday

Times articles are attached to this brief as Exhibit B.
to Id.
tt Simotr H. Murch et al., Retaction of on Interpretation,363 LaNcgr 750 (2004).
" Se" Amended Declaration of Brian Deer in Support of Special Appearance ("Amend. Deer Decl. ISO

Special  App.") ' lJ  1 l  & Exs.4-5.
t3 Foreign Law Declaration of Mark Warby QC ("Warby QC Decl.") n $-44.
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but Deer and Channel 4 did not. Wakefield then applied to the High Court for a stay. ra

After a two-day hearing, Justice Eady denied Wakefield's stay request. In a written

judgment, Justice Eady criticized Wakefield's litigation tactics, stating:

[Dr. Wakefield] wished to use the existence of libel proceedings for public
relations purposes, and to deter critics, while at the slrme time isolating himself
from the 'downside' of such litigation, in having to answer a substantial defence
ofjustification.

Wakefield v. Channel Four Television Corp., Twenty Twenty Prods. Ltd. and Brian Deer, [2005]

EWHC 2410 (QB) (E tg.)." The litigation continued for more than ayear. In late 2006,Justice

Eady was called on again to resolve two important disputes between the parties over document

disclosures. Again ruling against Wakefield, Justice Eady held that the defendants were entitled

to unredacted copies of the medical records of the Lancet children and records that had been

produced to Wakefield by the GMC in the course of its investigation of him.l6 Then, on

December 3 l, 2A06,Deer published a report in the S)*doy Timeson Freedom of Information Act

disclosures he had obtained, showing that Dr. Wakefield had been given more than f400,000 in

court-approved payments from plaintiffs' lawyers preparing litigation against vaccine

manufacturers.lT This was an inconvenient fact for Dr. Wakefield, who was suing on claims that

he had been defamed by reports that his research was funded by "solicitors which were trying to

sue the manufacturers of the MMR vaccine."l8 Accordingly, Wakefield dismissed his case when

'o Ex. 7 to Amend. Deer Decl. ISO Special App.
't Ex. 8 to Amend. Deer Decl. ISO Special App. Noting that Wakefield's claims based on Deer's website

were essentially duplicative of his claims against Channel 4, Justice Eady stayed the website case on the

understanding that the same issues would be litigated in the Channel 4 case. Id.
'u Exs. 9-10 to Amend. Deer Decl. ISO Special App.
tt Brian Deer, MMR Doctor Given Legal Aid Thousands, TgE, SuNpav Tttr,tns, Dec. 31,2006 (Ex. 11 to

Amend. Deer Decl. ISO Special App.).
16 Ex. 8 to Amend. Deer Decl. ISO Special App.
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the High Court reopened the next business day, on January 2,20A7.1e Dismissals in the Sunday

Times and website action quickly followed'20

D. The GMC Revokes Dr. Wakefield's Medical License.

Dr. Wakefield turned his attention from his three discontinued London libel cases to

another, equally serious proceeding in London-the GMC's Fitness to Practise Panel hearing

into allegations of dishonesty and serious professional misconduct against him. The GMC

charges against Dr. Wakefield had been referred to the Panel several months after Deer's first

Sunday Times reports, and the hearing began in July 2007.21

It would be the longest Fitness to Practise Panel hearing in the history of the GMC,

running 2 Y, years.zz The GMC Panel heard testimony from 36 witne5sss-including parents of

the children in Dr. Wakefield's study-and received evidence on the omitted, misleading, and

misreported data concerning the children who were" subjects of the study, Dr. Wakefield's

research methods and biased procurement of the study's subjects, his ties to the planned lawsuit

against vaccine manufacturers prior to beginning his study, and. his undisclosed patent

applications for a competing vaccine, among other relevant issues.23

The GMC Panel handed down its initial findings on January 28, 2010, concluding that

Dr. Wakefield had been dishonest, violated basic research ethics rules, and showed a "callous

,disregard" for the suffering of children involved in his research.2a Included among them were

four different convictions of dishonesty against Dr. Wakefield, all proven to a standard of

'n Ex. 12 to Amend. Deer Decl. ISO Special App. Deer's previous reporting-the subject
ssss-l'rad stated only that Dr. Wakefield had received f,50,000 in Legal Aid funding. The
disclosures revealed the actual amount to be many times what Deer had original reported.
to Exs. 13-14 to Amend. Deer. Decl. ISO Special App.
" Ex. 14 to Fuller Decl. tSO Special App. (GMC Panel's Findings and Sanction).
,, Id,
" Id. at2.
'o Id. at 44-46, 55.
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criminal surety-akin to "beyond a reasonable doubt" in the United States.25 Among other

things, the GMC Panel found that Dr. Wakefield's Lancet research was oodishonest,"

"irresponsible," "misleadirg," and inaccurate.26 The GMC Panel further found that Dr.

Wakefield's conduct "was such as to bring the medical profession into disreprte."21

Shortly after the GMC Panel issued its findings, The Lancet fully retracted Dr.

Wakefield's Lancet paper.z8 Signed by the editors of the journal, the retraction stated that

"several elements" of Dr. Wakefield's paper 'oare incorrect" and various claims in the paper

"have been proven to be false."2e Lancet editor Dr. Richard Horton was quoted as saying that a

retraction became necessary as soon as he reviewed the GMC report on Wakefield:

It's the most appalling catalog and litany of some the most tenible behavior in
any research and is therefot. u.ty clear that it has to be retracted.30

A few months after annourcing its findings, the GMC Panel delivered its sanction for Dr.

Wakefield's "serious professional misconduct." At a May 24,2010, public hearing in London,

the Panel announced that Dr. Wakefield's name would be erased from the U.K.'s mgdical

register.3l Although it considered other remedies, including suspension, the GMC determined

that, based on the totality and severity of Dr. Wakefield's misconduct, revocation of his license

to practice medicine was the only sufficient penalty:

The Panel concluded that it is the only sanction that is appropriate to protect

patients and is in the wider public interest, including the maintenance of public

trust and confidence in the profession and is proportionate to the serious and

2s Id. at2.
26 Id. at44-46,55.
27 Id. at 55.
" S4 Retraction-Ileal-lymphoid-nodular hyperplasia, non-specific colitis, and pervasive developmental

disorder in children,375 LANcET 445 (2010)).
'n Id.
'o Madison park, Medical Journal Retracts Study Linking Autism to Vaccine, CNN, Feb- 2' 2010 (Ex' 15

to Fuller Decl. ISO Special. App.).
" Ex. l4 to Fuller Decl. ISO Special App.
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wide-ranging findings made against him.32

As the GMC Panel's order explained, U.K. law gave Dr. Wakefield the right to appeal

these findings against him. Specifically, the U.K.'s Medical Act of 1983, which established the

GMC in order to regulate the practice of medicine in the U.K., provides for a right of appeal

from a Fitness to Practise Panel ruling to the High Court.33 Such appeals are assigned to a

specialist division of the Queen's Bench Division known as the Administrative Court, which is

staffed by judges with expertise in administrative law.3a Further appeals are possible from the

Administrative Court, to the Court of Appeal and, in some instances, to the Supreme Court.3s

Wakefield filed an appeal within the 28-day period for doing so, but dismissed the appeal

a few months later. Accordingly, the GMC Panel's order became final, and he was erased from

the Medical Register in the U.K. in December 2010, just one month before the BMJ published its

"secrets of the MMR Scare" series, which contains the..reporting at issue in this case.

E. Dr. Wakefield Challenges Deeros Sanday Times Reporting in a 2009
Complaint to the U.K.ns Press Complaints Commission. , 

n

ln London, Deer followed the GMC Panel proceedings closely.36 He attended the entire

prosecution case and most of the rest of the hearing.3t Based on information from testimony and

medical records that were the subject of the public GMC Panel hearings, Deer published new

reports in The Sunday Times in February 2009.38 These articles detailed Wakefield's alterations

t' Id.
33 Warby QC Decl. fl 45, 48.
t4 Id. fl 4s.
" Id.
36 Amended Declaration of Brian Deer ISO Anti-SLAPP Motion to Dismiss ti 45.
t' Id.
" Brian Deer, MMR Doctor Andrew Wakefield Fixed Data on Autism, THE Suttoey TIvrES, Feb. 8, 2A09;
Brian Deer, Hidden Records Show MMR Truth, THg Srntoav Tttr,tgs, Feb. 8, 2009. These articles are
attached as Exhibit C to this brief.
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and misreporting of patient data in his Lancet research and publication.3e Deer's reporting won

him a British Press Award, the U.K.'s highest honor for anewspaperjournalist.

Dr. Wakefield challenged Deer's 2009 Sunday Times reporting with a formal complaint

to the U.K.'s Press Complaints Commission. Wakefield's 58-page complaint objected to

numerous statements in Deer's reports, and he described the overall gist and sting of the Sunday
' :

Times reports as an allegation of "fraud":

The articles presented, &S fact, allegations that I committed
scientific fraud inasmuch as I "changed and misreported results in

[my] research" in a paper in the medical journal The Lancet in
1998, with the clear implication that this was intended to create the
appearance of a possible link between MMR vaccination and
autism and that I did it for *orrey.oo

When Deer and The Sunday Times informed to the PCC that, if the complaint went forwarded,

they wanted to submit their justification for the reports, Wakefield objected, unsuccessfully

urging the PCC to rule in his favor before hearing from the respondents.al Ultimately, the PPC

decided to stay the complaint pending the completion of the then-ongoing GMC Panel hearinfi.a2

One year later, after the Panel's findings were announced, Wakefield told the PCC through his

publicist that he wished to keep the complaint open:

We do not wish to drop the complaint and intend that it should be
left open. Dr. Wakefield's case has not run its course. There is a
civil appeals process and we expect that he will, ultimately, be
exonerated and, consequently, the complaint we have filed will be
of merit.a3

A year after that, in response to the publication of the 'osecrets" series, Dr. Wakefield sent Dr.

tn Id.
oo E*. 16 to Amend. Deer Decl. ISO Special App.
ar Ex. 17 ("The suggestion made UV Sf that if the PCC is minded to consider the substance of the

complaint, it should have an opportunity to submit a full response should be rejected-").
o' F;x.18 to Amend. Deer Decl. ISO Special App.
u'Ex. 19 to Amend. Deer Decl. ISO Special App.
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Godlee an email referring to the "active complaint against [Deer] and the Sunday Times that is

before the UK press Complaints Commission[.]"aa When Dr. Godlee responded that it was her

understanding that the complaint had been suspended in February 2010, Dr. Wakefield made

clear that it was, in fact, "a complaint which is still active and which is being pursue6.r:45

F. Dr. Wakefield Opens a Texas Front After the British Medical Journal

Publishes the o'secrets of the MMR Scare" Series in January 2011.

In June 2010, one month after the GMC Panel revoked Dr. Wakefield's medical license,

the BMJ commissioned Deer to write a series of articles based upon the evidence that had come

out against Wakefield during the GMC Panel hearing. The BMJ published this three-part series,

"secrets of the MMR Scare,'o in January Z}fi. The first article in the "Secrets" series, "How the

Case against the MMR Vaccine Was Fixed," exposed the flaws in the data and methodology

underlying Dr. Wakefie ld' s Lancet paper. This reporting was essentially the same as Deer's

2009 Sunday Times articles, albeit written for a medically qualified readership, and sourced with

foobrotes in a way that a newspaper article cannot be. Deer's second article, 'oHow the Vaccine

Crisis Was Meant to Make Money," reported on Wakefield's conflicts of interest, including his

involvement in the MMR litigation and his numerous commercial ventures designed to capitalize

on the MMR Scare. Based upon Deer's reporting, the BITAI published an editorial on

Wakefield's misconduct, opining that it constituted scientific fraud.a6 These articles and the

editorial were disseminated in two ways: to print subscribers of the BMJ and to the general

public on BMJ's website, wrnr,y.blrj.ggm.a7
I

oo Ex. 2 to Amended Declaration of Fiona Godlee in Support of Special Appearance ("Amend. Godlee
Decl. ISO Special App.").
ot Id.
ou These articles and editorial are attached to this brief as Exhibit D.
ot In the subsequent months, both Deer and Godlee offered additional
and Wakefield's role in it. For example, Deer appeared on CNN and
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On January 3, 2012, nearly one yea.r after the "Secrets" series was published, Wakefield

sued. But rather than file in London-where he had practiced medicine for two decades, where

he conducted the research at issue in the "Secrets" series, where he published the Lancet paper,

where he had sued Deer and his publishers, where the GMC Panel had conducted a 2|7'day

hearing and foqnd him guilty of dishonesty and serious professional misconduct, and where he

had (in his words) an 'oactive" complaint pending with the PCC over vinually identical reporting

by Deer-Wakefield sued in Texas. His Petition and his counsel's arguments at two early

hearings in this case make clear that Dr. Wakefield intends to use this new Texas libel action to

relitigate London disputes against Deer and the GMC.

G. The Defendants' Lack of Texas Contacts

As would be expected, Defendants-a London investigative reporter, the editor of the

British Medical Journal, and a British publisher of medical journals-have virtually no contacts

with Texas. Deer lives in London and is a citizen of the United Kingdom.a8 He has no property

or financial assets or accounts in Texur.on He has no phone, address, or other contact Oi* in

Texas.s0 He has not visited Texas in more than fifteen y"*r.tt His personal website is

accessible in Texas to the same degree it is accessible anywhere in the world, and he does not

sell subscriptions to it or products from it.52

Similarly, Dr. Godlee lives in Cambridge, works in London, and is acitizen of the United

Godlee delivered a lecture on the controversy
September 2011.
a8 Amend. Deer Decl. ISO Special App. atfl 3.
o' Id.
so Id.
t' Id.
t '  l d . 1 4 .
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Kingdom.53 She, too, has no property or assets in Texas. She has no phone, address, or other

contact point in Texas.sa She does not have any financial assets or accounts in Texas.55 Her only

..visits,, to Texas during the past ten years have been brief layovers at DFW Airport.56

Headquartered in London, BMJ Publishing Group is incorporated under the laws of the

United Kingdom.sT It has no employees, property, or assets in Texas.58 It has not designated an

agent for service of process in Texas.se It has no phone, address, or other contact point in

Texas.60 It does not have any financial assets or accounts in Texas.6l BMJ Publishing Group's

journals are distributed worldwide, but fewer than toh of subscribers of the BMJ and the other

journals are located in Texas.62

In developing the "secrets" series, none of the Defendants made any contacts with Texas.

Deer, who was responsible for investigating and researching the reports, had no Texas sources,

used no Texas docurnents, and engaged in no calls of 'communications with anyone in Texas.63

He did not need to. This reporting-like the reporting that gave rise to Wakefield's prior libel

claims against Deer-concerned research by Wakefield in the 1990's in London and Wakefretd's

publication of that research in the London-based medical journal, The Lancet. During their

review of the articles and development of the editorial, neither Dr. Godlee nor anyone else at

53 Amended Declaration of Fiona Godlee in Support of Special Appearance Decl. ("Amend. Godlee Decl.
ISO Spec. App.) fl4.
to Id.
tt 

Id.
tu 

Id.
s7 

Declaration of Jane Smith in Support of BMJ Special Appearance ("Smith Decl. ISO BMJ Spec. App.")

n 2 .
s' Id, at fl 9-1 l.
t ' Id.
uo Id.
u' Id.
62 ld. l l  14.
63 Amend. Deer Decl. ISO Special App. fl 6.
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BMJ had any Texas contacts.6a Again, they did not need to; Texas is not even mentioned in any

of the articles. Moreover, there is no evidence that any of the Defendants-Deer, Godlee, or

anyone at the BMJ involved in the review-even knew that Dr. Wakefield was residing in Texas

at the time.65 Indeed, less than one month before the first article and editorial in the "Secrets"

series were published, Dr. Godlee asked Deer: ooWhere is he now?"66 Deer responded by

sending an email with a link to a Minnesota Public Radio report on Dr. Wakefield's experiments

on members of the Somali refugee comrnunity in that state.67 Dr. Godlee read the article,

remarked "Blimey!", then moved on.68 No one knew for sure where Dr. Wakefield was, and no

one cared. This was a story about London events more than a decade ago.

III.
DEFENDANTS ARE NOT SUBJECT TO JURISDICTION IN TEXAS

F'OR THESE CLAIMS BY DR. WAKEF'IELD.

A Texas court may assert personal jurisdiction over a nonresident defendant only if the

requirements of both the Due Process Clause of the U.S. Constitution and the Texas long-arm

statute are satisfied. U.S. CoNsr. amend. XIV, g l; Tex. Civ. Prac. & Rem. Code g 17.042iCSn

Ltd. v. Link,925 S.W .2d 59I, 594 (Tex. 1996) (orig. proceeding). The Texas long-arm statute

authorizes the exercise of personal jurisdiction to the full extent allowed by the Due Process

Clause. See Guardian Royal Exch. Assurance, Ltd. v. English China Clays, P.L.C., 815 S.W.2d

223,226 (Tex. 1991). Under the federal due process analysis, a court must conduct a two-prong

inqury whether (1) the defendant purposefully availed itself of the benefits and protections of

the forum state by establishing minimum contacts with that state; and whether (2) the exercise of

6aAmend. Godlee Decl. ISO Special App. n6-7; Smith Decl. ISO BMJ SpecialApp.n3-4.
6s Declaration of Jane Smith ISO BMJ Special App. ("Smith Decl. ISO Special App.") !f 4.
uu E*. I to Amend. Godlee Decl. ISO Special App.
u' Id.
uB Id.
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jurisdiction would offend traditional notions of fair play and substantial justice. Kelly v. Gen.

Interior Constr., Inc.,30l S.W.3d 653,657-58 (Tex.2010) (quoting Int'l Shoe Co. v. Wash.,326

U.S. 310, 316 (l 9a\); PHC-Minden, L.P. v. Kimberly-Clark Corp.,235 S.W.3d 163,167 (Tex.

2007). If either of these requirements is not satisfied, the defendant must be dismissed.

A. Defendants Have Not Estabtished Minimum Contacts with Texas.

The minimum contacts requirement protects a defendant from "the burdens of litigating

in a distant or inconvenient forum." World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286,

292 (1980). A nonresident defendant must have purposefully availed itself of the privileges and

benefits of conducting business in this State, and cannot be hauled into a Texas court based on

o'random, fortuitous, or attenuated" contacts. Retamco Operating, Inc. v. Republic Drilling Co.,

278 S.W.3d 333,339 (Tex.2009) (quoting Moki Mac River Expeditions v. Drugg,22l S.W.3d

569, 575 (Tex. 2007)); World-Wide Vollcswagen, 444 U.S. at 295. The requirement is

particularly important where, as here, the defendant is from outside the United States, given the

"unique and onerous burden placed on a party called upon to defend a suit in a foreign t6gat

system." C,SR,925 S.W.2dat595 (citingAsahi Metal Indus. Co.,'Ltd. v. Superior Ct.480 U.S.

102, l r4 (r987)).

A defendant's forum contacts can give rise to either "general" or "specifrc" jurisdiction.

Helicopteros Nacionales de Columbia, S.A. v. Holl,466 U.S.408,414 nn.8-9 (1984). General

jurisdiction involves "a court's ability to exercise jurisdiction over a nonresident defendant based

on €my claim, including claims unrelated to the defendant's contacts with the state." PHC-

Minden,235 S.W.3d at 168. Specific jurisdiction exists only if the plaintiff s cause of action

"arises from or is related to" the defendant's forum contacts. CSR, 925 S.W.2d at 595. It

requires a "'substantial connection between the nonresident's action or conduct directed toward
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Texas and the cause of action in Texas."' De Prins v. Van Damme,953 S.W.2d 7,14 (Tex.

App.-Tyler I gg7, writ denied) (quoting Mem'l Hosp. v. Fisher Ins. Agency, 835 S.W.2d 645,

650 (Tex. App.-Houston [14th Dist.] 1992, no writ).

1,. Defendants Have Negated Any Basis for General Jurisdiction.

The general-jurisdiction test requires a showing that the defendant had substantial,

"continuous and systematic" contacts inthe forum. Helicopteros,466 U.S. at415; Int'l Shoe Co.

v. Wash, Office of tJnemployment Comp. & Placement,326 U.S.310,317 (1945). Because those

contacts must be "extensive," the Fifth Circuit has observed that the 'otest 
[for general personal

jurisdiction] is a difficult one to meet." Submersible Sys., Inc. v. Perforadora Cent., S-A- de

C.V.,24g F.3d 413,419 (5th Cir.  2001); see also Revell  v. Lidov,317 F.3d 467,471 (Sth Cit-

2002) (dismissing libel case filed by Texas resident against out-of-state publisher and holding

that "even repeated contacts with forum residents by"a foreign defendant may not constitute the

requisite substantial, continuous and systematic contacts required for a finding of general

jurisdiction. .. ."). The standard is even more difficult in light of the U.S. Supreme iourt's

recent holding that acompany is subject to general jurisdiction in a state where it is "ess entially

at home." Goodyear Dunlop Tires Operations, S.A. v. Brown, --U.S.--, 131 S' Ct' 2846,2851

(2011) (emphasis added). Even regularly occurring sales of products in the forum state, standing

alone, do not subject the defendant to general jurisdiction in that state. See id. at2855-57 '

Here, recent case law applying the Goodyear standard demonstrates that Defendants'

evidence regarding their lack of contacts with Texas negates any possible basis for general

jurisdiction. With regard to Deer and Dr. Godlee, their Texas contacts are even less significant

than the contacts of the defendant in Mobius Rlsk Group, LLC v. Global Clean Energt Holdings'

Inc.,Civ. No. H-l0-170 8,2012WL 590926 (S.D. Tex. Feb.22,2012),whose contacts were held
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to be ..far short" of satisfyittg the test for general jurisdiction. Id. at*4. In that case, unlike Deer

and Godlee, the defendant was a former officer and director of a Texas-based company and

regularly communicated with the company's Texas-based employees by telephone. Id. Still, the

,ilefendant was not a resident of Texas and "d[id] not have offices, bank accounts, employees, or

business record$ in Texas; dtid] not own real property in Texas; . . . and d[id] not derive

substantial revenue from services rendered in this state." Based on these facts-all of which are

equally true here-the court held that general jurisdiction was lacking. Id.

General jurisdiction is also clearly lacking over BMJ Publishing Group. As noted above,

BMJ is a U.K. corporation based in London. It has no Texas workforce, office, or assets.

Applying Goodyear, the First Court of Appeal recently held that such evidence precludes a

finding of general jurisdiction. Mikuni Corp. v. Foster, No. 01-11-00383-CV,2012WL 170603,

*10 (Tex. App.-Hous. [1st Dist.] Jan. 19,2A72, no pet.) (holding that defendant "negated the

bases for general jurisdiction in Texas" by submitting affidavit stating that company 
,*pt

incorporated under Japanese law, is based in Tokyo, and o'is not registered to do business in

Texas, has no directors, officers, or employees in Texas, and does not own any assets in Texas").

Even evidence that the defbndant's o'officers, directors, and employees have occasionally visited

Texas and the United States does not subject [the defendant] to general jurisdiction." Id.

("[P]urchases and related trips, standing alone, are not a sufficient basis for a State's assertion of

[general] jurisdiction. ").

Based on these well settled principles and Defendants' undisputed evidence, general

jurisdiction is clearly lacking.

2. Defendants' Conduct Does Not Create Specific Jurisdiction in Texas. '

Specific jurisdiction exists only if the plaintiff s cause of action "arises from or is related
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to" the defendant's forum contacts. C,SR, 925 S.W.2d at 595. It requires a "'substantial

connection between the nonresident's action or conduct directed toward Texas and the cause of

action in Texas."' De Prins, 953 S.W.2d at 14 (citation omitted). Applying these federal due-

process standards to libel cases, the Fifth Circuit has held that a court may exercise specific

jurisdiction over a non-resident defendant where (1) the allegedly offending publication has

substantial circulation in the state, or (2) the publisher o'aim[ed]" the story at the state knowing

that the "effects" of the story will be felt in the forum state. Fietding v. Hubert Burda Media,

1nc.,415 F.3d 419,425 (slcr�Cir. 2005) (quoting Calder v. Jones,465 U.S. 783,789-90 (1984)).

Under the first test, the Fifth Circuit has not identified the minimum number of subscriptions

sufficient to confer jurisdiction, but it has held that 70 subscriptions are insuffrcient. See id- at

426-27 (citing Keetonv, Hustler Magazine, lnc.,465 U.S.770,773-74 (1984) (holding 10,000 -

15,000 copies of magazine sufficient to sustain jurisdiction). Here, the BMJ distributed its

"Secrets" editions to only approximately 20 print subscribers in Texas.6e That represents less
/

than one half of one percent of all BMJ print subscriptions worldwide. Under Fielding, this is

clearly insufficient.

Applying the second test, the Fifth Circuit has held that "the plaintiff seeking to assert

specific personal jurisdiction over a defendant in a defamation case [must] show '(1) the subiect

matter of and (2) the sources relied upon for the article were in the forum state-"' Clemens v-

McNamee, 615 F.3d 374,380 (5th Cir. 2010) (quoting Fielding,415 F.3d at 426) (emphasis

added), cert. denied, 131 S. Ct. 3091 (2011). Under this test, jurisdiction cannol exist over a

libel defendant who does not have actual knowledge at the time of publication that the plaintiff is

un The BMJalso had additional online subscribers, but those subscriptions are not relevant to the analysis

here, given that the articles and editorial at issue in this case were po-blithtd outside the paywall, such that

the general public could access them, without need for a subscription.
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residing in the forum state. See Revell,3!7 F.3d at 475 ("Knowledge of the particular forum in

which a potential plaintiff will bear the brunt of the harm forms an essential part of the Calder

test."). But even actual knowledge of the plaintiffs whereabouts is insufficient unless the

defendant's allegedly defamatory statements were aimed at or directed to the forurn state. Id.

The Fifth Circuit has applied this test in three recent libel cases, each time finding that the

court in Texas could not exercise jurisdiction over the nonresident defendant. In Revell, the

court considered nearly identical facts to those here: a Texas resident suing an out-of-state

publisher for reporting on events that occurred in another jurisdiction, before the plaintiff moved

to Texas. 317 F.3d at 469. Rejecting the plaintiff s attempt to base jurisdiction on ftis

connection to Texas and the harm he felt here, the court held that jurisdiction did not exist:

[T]he article . . . contains no reference to Texas, nor does it refer to the Texas
activities of [the plaintiff], and it was not directed at Texas readers as
distinguished from readers in other states. Texas was not the focal point of the
article . . .

Id. at 473: see also Young v. New Haven Advocate, 315 F.3d 256, 258 (4th Cir. 2002) lrto

jurisdiction in Virginia over libel claim by Virginia resident against Connecticut newspapers

about housing of Connecticut prisoners); Reynolds v. Int'l Amateur Athletic Fed'n,23 F.3d 1110,

1II2 (6th Cir. 1994) (no jurisdiction in Ohio over libel claim by Ohio resident against London-

based publisher of press release where publication concerned plaintiff s conduct and events

outside forum state); Michiana Easy Livin' Country, Inc. v. Holten, 168 S.W.3d777,789 (Tex.

2005) (rejecting jurisdiction "based solely upon the effects or consequences of an alleged" tort in

the forum state).

In Fielding, two German news magazines published several articles

extramarital affair between one of the plaintiffs and a European model. See

In affirming the district court's dismissal of the German publishers, the
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challenged articles concerned only activities that occurred in Germany. Id. at 427. Even though

one of the defendants acknowledged use of Texas sources in conducting research for its articles,

and even though one of the articles identified the plaintiff as being from Texas, the 'oclear thrust

of the articles . . . show[ed] the marginal importance of this Texas research." Id. at 426. Finally,

the court emphasized that the plaintiffs "mere residerlce" in the forum state is insufficient to

show that the effects of the allegedly tortious activity would be felt there. A "'more direct aim is

required."' Fielding, 415 F.3d at 427 (citation omitted).

In Clemens, baseball star Roger Clemens sued his former trainer in Texas for defamation

after the trainer stated that he injected Clemens with performance-enhancing drugs. The trainer's

comments were reprinted in "[e]very national news service, as well as every major newspaper in

Texas," Clemens, 615 F.3d at377. Clemens lived in Houston, and the trainer had visited Texas

"approximately thirty-five times," including to train Clemens. /d. Yet both the district court and

the Fifth Circuit found that the trainer had insufficient contacts with Texas to support personal
, n

jurisdiction. Id.

Based on this due process analysis, a court in Texas cannot assert specific jurisdiction

over any of the Defendants. None of them knew at the time of publication of the "Secrets" series

in early January 201 1 that Wakefield was in Texas. None of them visited Texas or had any

contacts with sources in Texas. And the reporting did not target Texas in any specific,

significant way. In short, if jurisdiction did not exist over the out-of-state publishers in Revell,

Fietding, and Clemens, it does not exist over Defendants in this case.t0

to With regard to Wakefield's claims against Godlee, even if jurisdiction existed as to statements in the

BMJ,it certainly does not exist as to Dr. Godlee's Maryland lecture, which had no connection to Texas at

all. see Johns Hopkins univ. v. Nath,23g s.w.3d 492,499 (Tex. App.-Hous. [14th Dist.] 2007, pet.

denied) (no jurisdiction over nonresident doctor based on lecture about plaintiff doctor, a Texas resident,
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B. The Exercise of Jurisdiction by a Texas Court in this Latest Chapter of the

Wakefield v. Deer Saga Would Be Unreasonable and Unfair.

Even if minimum contacts were found to exist over any of the Defendants, it would not

end the Court's analysis. Due process requires application of a two-prong test, and minimum

contacts is only the first prong. The second prong involves an inquiry into whether the assertion

of jurisdiction comports wittr traditional notions of fair play and substantial justice-that is,

whether it is reasonable under the circumstances of the particular case. Zinc Nacional S.A- v.

Bouche Trucking, lnc.,308 S.W.3d 395,396 (Tex. 2010). This inquiry entails the careful

consideration of five factors: (1) the burden on the defendantt (2) the forum state's interest in

resolving the dispute; (3) the plaintiff s interest in resolving the dispute; (4) the interstate judicial

system's interest in obtaining the most efficient resolution of controversies; and (5) the shared

interest of the several states in furthering substantive social policies.Tr Asahi,480 U.S. at 113.

These concerns of burden on out-of-state defendants and the relative interests of the fora are

heightened where the defendant is not just outside the state,, but outside the country. See Lorwa

AG v. Blum,70 S.W.3d 184, 194 (Tex. App.-San Antonio 2001, Pet. denied) (holding that

where lecture was delivered in Maryland and defendant "did not come to Texaso he did not call, and he

did not send correspondence to Texas").
tt Applying this test, numerous Texas and federal courts have held that the exercise ofjurisdiction would

be trnreasonable even where minimum contacts exist. See, e.g., Alstom Power, Inc. v. Infrassure, Ltd.,No.

030-07-06690-CV, 2010 WL 521105,at *4 (Tex. App.-Austin Feb. 72,2010, no pet.) (stating that even

if the court were to o'assume" that fdefendant's] in-state contacts were sufficient to satisff the minimum-

contacts test for general or specific jurisdiction" the court would not exercise jurisdiction because it

would violate due process); Juarez v. United Psrcel Service de Mexico S.A. de C.V.,933 S.W.zd281,285

(Tex. App.-Corpus Christi 1996, no writ.) (declining to exercise personal jurisdiction on due process

grounds and holding that "whether or not 'minimum contacts' exist, the present dispute . . . [has] no

asserted ties to any occurrences, instrumentalities or issues involving the state of Texas"); Chaiken v. VV

Publ'g Corp.,7lg F.3d 1018, 1027-28 (2d Cir. 1997) (declining to reach question of minimum contacts

as to publishing defendant because exercising jurisdiction would clearly violate fair play and substantial
justice); see also Engtish China Clays, 815 S.W.zd at 226-28; TH Agric. & Nutrition, LLC v. Ace

European Group Ltd., 488 F.3d 1282, 1292 (10th Cir.2007) (holding that while defendants-European

insurance companies had made the requisite minimum contacts with Kansas, exercising personal
jurisdiction over them would be unreasonable, nothing that *the weaker the plaintiffs showing on

[minimum contacts], the less a defendant need show in terms of unreasonableness to defeat jurisdiction").
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jurisdiction did not exist, in part based on burden that defendant Swiss company would violate

fair play and substantial justice); English China Clays,815 S.W.2d at 228,232-33 (holding that

exercise of jurisdiction over a British insurer would violate due process even though insurer had

sufficient minimum contacts with Texas).

Here, not only has Dr. Wakefield attempted to haul U.K. defendants into Texas, but he

has done it to litigate zdispute that has it genesis in the U.K. And this is not a new dispute. The

essential allegations against Dr. Wakefield-that he misrepresented his research in various ways

in pursuit of personal gain-have been the subject of three libel lawsuits in London and remain

the subject of an "activeo' complaint before the PCC. Any suggestion that Dr. Wakefield's

claims in this case are "ne'w" is belied by comparisons of these claims to those he asserted in his

2005 London libel litigation and his "active" PCC complaint.T2 Moreover, Dr. Wakefield's

claims in this case will require him to attack the findings of the GMC Panel, which were the

product of an exhaustively litigated adversarial proceeding before an administrative body ofthe

United Kingdom-which Wakefield could have appealed to a judicial court in the U.(., brrt

chose not to. lt would be no more appropriate for this Court,"in a libel action, to collaterally

review the administrative findings of a U.K. agency than it would be for a U.K. court to review

orders of a Texas administrative agency. Accordingly, even if the Court finds that minimum

contacts exist as to any of the defend.ants, it should dismiss this case on due process grounds.

A. Litigation of this Dispute in Texas Will Unduly Burden Defendants.

Cases in which jurisdiction is found not to be fair and reasonable despite the existence of

minimum contacts generally involve international defendants. This is due in large part to courts'

is attached to this brief as
in this case is attached to

" A charl comparing the challenged statements in prior UK action and this case

Exhibit E. A chart comparing the claims in the PCC complaint to the claims

this brief as Exhibit F.
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recognition that litigation in a faraway forum places unique burdens on foreign defendants. For

example, travel time and expense are multiplied if employees must travel to the forum state to

attend depositions and court proceedings. See Lonza AG,7A S.W.3d at 194 ("Lonza AG has no

employees or corporate representatives in Texas. Their representatives would be required to

travel from Switzerland to attend court proceedings."). And where, as here, the underlying

events occurred in the foreign country, important witnesses and evidence will be far away from

the forum state, outside the subpoena power of the trial court. Id. ("Claims asserted against [the

Swiss defendant] are based on conduct which occurred entirely in Switzerland, and all its

relevant witnesses and evidence are located there. Moreover, this evidence is likely outside the

subpoena power of the trial court, which could greatly compromise Lonza AG's ability to defend

itself."). In this case, topics such as Wakefield's termination from the Royal Free in 2001

(reportedly for refusing to attempt to reproduce his research on a larger scale without the builrin

selection bias), years of research at the Royal Free (both before and after the Lancel paper's

' o "
publication in 1998), and role in the IJ.K. vaccine litigation around.the same time would all

within the scope of discovery, for both tiability and damages issues. Wakefield's form., Royul

Fee colleagues, his Lancet co-authors, and the lawyers who funded him would all be witnesses.

Yet all of these third parties are outside the subpoena power of this Court.

Finally, any attempt by Defendants to rely on testimony or evidence submitted during the

GMC Panel hearing would be complicated by the differences between U.K. and Texas legal

procedures. For example, it appears from the GMC transcript that records admitted into

evidence were not made exhibits to the transcripts; relevant excerpts of the records were read

into the transcript by a witness. This is a common practice in the United Kingdom, where.
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hearsay is not a valid objection to the admissibility of evidence.T3 In this case, Defendants

proposed a stipulation that the parties would not object to the GMC transcript on authenticity or

hearsay grounds. Although Dr. Wakefield agreed as for the anti-SLAPP hearing, he refused to

commit to such an agreement for other parts of the case, including for the special appearances.to

Dr. Wakefield also refused to agree to a stipulation that each party would waive authenticity

objections for documents filed in prior U.K. litigation in which Dr. Wakefield was a party (his

London libel cases) or an expert witness (the U.K. vaccine litigation).7s These positions

complicate Defendants' use of documents, testimony, and other evidence from prior proceedings

that are unquestionably relevant to this dispute. Moreover, they suggest an awareness of the

burden associated with defending this dispute outside the U.K. and an intention on Dr.

Wakefield's part to exploit that burden for strategic advantage. In fact, it is no surprise that, in

light of these issues, Dr. Wakefield has retained U.K."counsel, solicitor Clifford Miller, Esq., to

represent him in this case.76 
, 

n

B. The United Kingdom's Interest in Adjudicating These Claims Is Far Greater
than Texasts.

As the Texas Supreme Court has recognized, the presence of a foreign defendant raises

the possibility that important substantive interests of the defendant's home country will trump

Texas's interest in resolving the dispute:

When the defendant is a resident of another nation, the court must also consider
the procedural and substantive policies of other nations whose interests are
affected by the assertion ofjurisdiction by a state court.

Engtish China Clays,815 S.W.2d aI" 228. This is a highly fact-sensitive analysis, as "[t]he

" Warby QC Decl. fl 61(l).
to Fuller Decl. ISO Special App.'11 8; Ex. 13.
" Id.1t g.
'u Id. fl +-s; Exs. 9-lo.
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procedural and substantive interests of other nations in a state court's assertion of jurisdiction

over an alien defendant will differ from case to case." Id. (quoting Asahi, 480 U.S. at I 15).

Courts should be particularly "unwillingl] to find the serious burdens on an alien defendant

outweighed by minimal interests on the part of the plaintiffs or the forum State." Id. Here, the

United Kingdom has a keen substantive interest in adjudicating this dispute, which overcomes

any generalized interest Texas might have.

The U.K.'s interest is particularly pronounced here because Dr. Wakefield's claims in

this case will require him to attack the GMC Panel's findings against him. As Defendants

explain in their anti-SLAPP motion to dismiss,T7 Dr. Wakefield must prove falsity to succeed on

his libel claims, and Texas courts apply the doctrine of "substantial truth" to determine this

essential element. This test involves two fundamental principles of libel law. First, the court's

focus must be on whether the overall "gist" of the defendant's statement is substantially true;

minor inaccuracies are insufficient to support a libel claim. Rogers v. Dallas Morning News,
a

hnc.,889 S.W.2d 467, 472 (Tex. App.-Dallas 1994, writ denied). Second, the plaintiff rirust

show that the challenged statements by the defendant were more damaging to the plaintiffs

reputation in the mind of the average viewer than literally true statements would have been. See

Mcllvain v. Jacobs,794 S.W.2d 14,16 (Tex. 1990).

For Dr. Wakefield, this means that he cannot concede that he engaged in anything close

to fraud or other misconduct relating to hts Lancel research and study. Yet as discussed above

and at greater length in Defendants' anti-SLAPP motion, the GMC findings include proven

charges of "dishonesty," "serious professional misconduct," and "unethical conduct" in his

" See Motion at15-23.
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Lancet research and paper.78 During the GMC Panel hearing, Dr. Wakefield's own lawyer

acknowledged that one of the charges against his client-one that was ultimately proven--was

tantamount to an allegation of "fraud."7n Dr. Wakefield cannot let these findings stand if he

wishes to pursue his libel claims in this case. Such a "yes-I-committed-fraud-but-not-that-fraud"

claim would be subject to immediate dismissal under the anti-SLAPP statute. Therefore, Dr.

Wakefield must convinse the Court that it can disregard the GMC Panel's findings and conduct

an independent review of the allegations that formed the basis of the GMC Panel's ruling. In

short, his theory in this case masl be that the GMC Panel got it wrong-badly wrong. And he

must convince the Court that it, sitting in Texas, should make that finding.

Indeed, Dr. Wakefield's counsel has already begun making that argument. For example,

in a Marc,h29,2An hearing before Judge Rhonda Hurley on Wakefield's motion to continue the

special appearance hearing, counsel began discussing the U.K. background of this dispute.

When the topic turned to the GMC Panel's findings, Wakefield's counsel began attacking the

GMC, suggesting that a recent ruling by the High Court overfurning findings against one of

Wakefie ld's Lqncet co-authors, Prof. John Walker-Smith (who was accused of a much nuurower

set of misconduct than Wakefield and, unlike Wakefiel d, did appeal his conviction) somehow

rendered the Wakefield findinqs invalid:

MR. PARRISH: I thi; it's important for the Court to know that this claim that

he was kicked out of the medical council, the first time a real judge looked at

those proceedings was - and issued an opinion on it was earlier this month. And

one of the parties to the proceeding, who was a co-author of the article appealed,

and the judge, the first time he looked at it, threw out the findings and reinstated

that doctor. So we contend thut those same Jindings would apply to Dr.

'r Id.
t 'Ex. 15 to Fuller Decl. ISO Special App.
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Wakefield, and that the result would be likely with Dr. Wakefrcld if the snme

analysis was applied-gq

At a hearing before Judge Gisela Triana, Wakefield's counsel again argued the same point:

MR. PARRISH: And I think it's important for the Court to know - and it is

before the Court in evidence, the first time a judge, arealjudge, ever heard about

that GMC proceeding, it was an appeal by Walker-Smith, and the judge

:::""-ed 

it comPletelY . . .

THE COURT: And so did Dr. Wakefield appeal his, or no?

MR. PARRISH: He initially appealed That appeal was withdrawn, bat that
appeal may be reinstated -

THE COURT: Okay.

MR. PARzuSH: --now that a real judge has looked at the issue.sr

Of course, Dr. Wakefield is out of time to pursue an appeal of the GMC findings and

sanctions against him. He had 28 days to appeal, 1nd it is now more than two years later.

Accordingly, if Dr. Wakefield intended to use the Walker-Smith ruling to reopen his own

administrative appeal, he would have to persuade the Administrative Court in London to a[o]

him to pursue such an appeal, after abandoning that appeal in December 2010.82 Moreover, even

if he could overcome that procedural hurdle, he would have to deal with the fact that the findings

against him are distinct from the findings against Walker-Smith.83 D.. Wakefield was charged

with, and found guilty, of a much wider range of misconduct than Walker-Smith.8a

Dr. Wakefield would not have it any easier if he tried to collaterally attack the GMC

Panel's findings through a libel action in the U.K. courts. First, any such action would be

to E*. 10 to Fuller Decl. ISO Special App. (emphasis added)
tt Ex. l1 to Fuller Decl. ISO Special App. (emphasis added).
82 Warby QC Decl. fl 28 ("And the Administrative Court might not be impressed by a litigant who drops
an appeal, waits for the outcome of a co-accused's case, and then seeks to re-start his appeal.").
tt Id. n29.'o Id. fl 29-30 (comparing findings against Walker-Smith and Wakefield).
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assigned to the specialist media subdivision of the High Court-the same court that chastised

him so harshly in 2005 for disingenuous litigation tactics. Defendants in a U.K. action would be

able to apply to the High Court at the beginning of the case for a dismissal on the grounds that

the action was an abuse of process.ss Such relief is available even if triable fact issues exist,

where any of the following well recognized classes or categories of abuse arc atplay:

Attempts to use an action to achieve some illegitimate collateral advantage;

Attempts to use an action for the pulpose of mounting a collateral attack on a previous
decision against the claimant;

. Attempts to relitigate issues decided against the claimant in an earlier action, or which
could and should have been dealt with in an earlier action; and

. Actions which will consume resources wholly disproportionate to the true value of any
remedy the claimant could hope to achieve.86

Of course, between his filing and dismissal of the substantially similar London libel claims, his

convictions by the GMC Panel and his abandonment his appeal of those convictions, his filing

with the PCC of a complaint that he fails to pursue while telling his critics that it is "activel' hnd

"being pursued," there would ample basis for a finding of abuse of process. Indeed, if Wakefield

filed these libel claims in the High Court, he might simply be told that his claims were really a

matter for the Administrative Court, and unless and until he reopened his appeal and won, the

GMC Panel's findings should be treated as final for the purpose of an abuse of process

application by the defendants.s7

Dr. Wakefield should not be allowed to avoid all this by bringing suit in Texas. See Moni

Pulo Ltd. v. Trutec Oil & Gas, Inc., 130 S.W.3d 17,181 (Tex. App.-Houston [14thDist.] 2003,

pet. denied) (dismissing case filed by plaintiff in Texas over nonresident defendants after

t t  ld. l l  33.
ru Id. x 34.
8' Id.,tt :s.
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plaintiff abandoned prior action in foreign country and stating, "Having fled the jurisdiction most

closely connected to the litigation and the parties, [plaintiffl would have Texas courts reach

within that jurisdiction to impose an opposite result. This is reaching too far."). If Dr.

Wakefield believes that the GMC Panel got it grievously wrong, then he needs to have a U.K.

court say so. Comity counsels against placing this Court in a position where it must sit in

judgment of a U.K. administrative body's ruling. See, e.g., King Co., Wash. V, IKB Deutsche

Industriebank, 769 F. Supp.2d 309,321 (S.D.N.Y. 201l) (dismissing German defendants where

claims related to investigation by German government and holding that "comity counsels against

pursuing litigation and discovery again in another forum").

Based on the totality of these factors-the additional burden Defendants would incur in

travelling to Texas, the strategic disadvantage they would face in conducting discovery from

third parties in the U.K., the long history of legal proceedings in the U.K. involving similar

parties and claims, and the U.K.'s compelling interest in the ensuring the primacy of its own
a

courts in reviewing that country's administrative proceedings-due process requires 'the

dismissal of Defendants to protect "traditional notions of fair play and substantial justice,"

regardless of whether minimum contacts are found to exist.

IV.
CONCLUSION

For the foregoing reasons, Defendants Brian Deer, Dr. Fiona Godlee, and BMJ

Publishing Group, Ltd. each respectfully request that the Court grant their special appearances

and dismiss all claims against them, and award them such other relief to which they are justly

entitled.
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