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Approved Judgment

I direct that pursuant to CPR PD 39A para 6.1 no official shorthand note shall be taken of this Judgment and that copies of this version as handed down may be treated as authentic.

Mr Justice Keith: 

Introduction

1. The latest case management conference in the MMR/MR vaccine litigation took place on 23 May 2007.   Since the previous case management conference, the only two claimants who then had public funding have discontinued their claims, though two other claimants have had their public funding restored.   Some of the few remaining claimants have now discontinued their claims, and the very small number of claimants whose claims are proceeding makes it inevitable for the court to revisit the status of the litigation, and to consider again whether its status as group litigation should be brought to an end.   As before, unless otherwise stated, all references in this judgment to the defendants are to the pharmaceutical companies which manufactured the vaccines, and depending on the context, references to the claimants include their litigation friends – for the most part one or other of their parents.   

The recent history of the litigation

2. As with the case management conference on 30 November 2006, an understanding of recent events is critical to an appreciation of the issues which arose at the latest case management conference.   Following the case management conference on 26 January 2006, I ordered, in para. 4 of my order of 14 February 2006, that each of those claimants who had not discontinued or withdrawn their claims or whose claims had not been struck out or dismissed, were to serve on the relevant defendant’s solicitors particulars of their claim, together with a report from a medical expert in an appropriate field setting out the claimant’s condition and prognosis, and attributing the claimant’s condition to the relevant MMR/MR vaccine.   Those documents had to be served by 30 June 2006.   In para. 5 of my order, I ordered that if they were not, their claims would be struck out.   

3. None of the claimants complied with that order, but following the case management conference on 24 July 2006, I decided that I should extend the claimants’ time and grant them relief from the sanction of striking out if there was a realistic chance of them being able to comply with para. 4 of the order of 14 February 2006 at some time in the foreseeable future.   To all intents and purposes, that was going to depend on whether they were able to find any new experts who were prepared to support their case.   I adjourned the application for such an extension of time and for relief from the sanction of striking out until the next case management conference on 30 November 2006.   It was following that case management conference that I made orders in the cases of each of those claimants who were seeking to continue with their claims.   

4. Two events have occurred since the case management conference on 30 November 2006 which I should mention.   First, in para. 14 of my judgment of 11 December 2006 following that case management conference, I referred to the application lodged by the group of 10 claimants led by Mrs Jennifer Horne-Roberts with the European Court of Human Rights complaining that the withdrawal of public funding amounted to a breach of Art. 6 of the European Convention on Human Rights which protects the claimants’ right to a fair trial.   On 7 December 2006, Mrs Horne-Roberts was informed by the court that it had declared the application to be inadmissible since it did not disclose the appearance of a violation of Art. 6.   Secondly, information has recently come to light which has led some of the claimants to contend that the judge who decided the claim for judicial review of the decision of the Funding Review Committee of the Legal Services Commission to uphold the discharge of the legal aid certificate of one of the original lead claimants may have had a conflict of interest, or should at least have disclosed the possibility that he had a conflict of interest.   

5. I do not think that I should give significant weight to that contention today.   I have not seen anything which suggests that proceedings are going to be taken to impugn the judgment.   The only steps which have been taken so far are the lodging of a complaint about the judge with the Office of Judicial Complaints, and requests by some of the claimants to their MPs to press for an investigation into the matter.   But even if proceedings are issued to impugn the judge’s judgment – which was handed down as long ago as 27 February 2004 – it is more than possible that no conflict of interest will be found, or that such conflict of interest as might have existed should not result in the setting aside of the judgment.   In any event, the judgment related to a decision not to fund the claim of an ASD/IBD claimant.   Apart from Toby Geoffrey-Stewart and William Cramer, none of the claimants who are pressing for their claims to proceed have been characterised as ASD/IBD claimants.   Although I have not seen the judgment, it is highly questionable whether the judgment has a bearing on their claims.

6. But it goes further than that.   Even if the judgment is set aside, the original decision of the Funding Review Committee will stand until it is successfully challenged by another claim for judicial review.   There is really no reason to suppose that another judge would come to a decision which will be different from the one which the original judge came to.   Indeed, there is every reason to think that a new judge would come to the same decision, bearing in mind that there was no application for permission to appeal from the original judgment.   I acknowledge that that may well have been because the claimant’s litigation friend did not wish to pursue the appeal, and the litigation friends of other claimants did not have the standing to mount an appeal themselves.   That was, no doubt, why a subsequent claim for judicial review of a later decision of the Funding Review Committee not to restore public funding for some of the claimants was brought.   I acknowledge that the original judgment would have had an important impact on that claim, but the fact remains that permission to proceed with the claim was refused on the basis that the claim did not have a sufficiently arguable chance of success, and that was why an application for permission to appeal from that decision was refused.   

The claimants with public funding

7. Rachel Coote and William Deville are the only claimants who enjoy a measure of public funding.   It was restored to them following a hearing before the Funding Review Committee on 2 May 2007.   The defendants in both their cases are Smithkline Beecham Plc and Smith Kline & French Laboratories Ltd. (“SK”).   Following the last case management conference, William’s time for complying with para. 4 of the order of 14 February 2006 was extended to 26 January 2007.   That was complied with, and the only direction which I need give in his case relates to when SK should serve and file their defence to his claim.   It has been agreed that they should do that by 28 September 2007, and I make an order to that effect.   

8. Following the last case management conference, Rachel’s application for an extension of time for complying with para. 4 of the order of 14 February 2006 was adjourned to the latest case management conference.   The recent restoration of public funding in her case means that she is likely in the foreseeable future to be able to comply with that order.   It has been agreed that she should have until 4.00 pm on 10 August 2007 to do that, and I make an order to that effect.   

The discontinuing claimants

9. The two claimants who enjoyed a measure of public funding at the time of the last case management conference were Fadi Khawaja and Shane Lambert.   Fadi’s claim was against SK, and Shane’s against Merck & Co. Inc. (“Merck”).   Their time for complying with para. 4 of the order of 14 February 2006 was extended to 26 January 2007.   That was complied with in Shane’s case, but not in Fadi’s.   Since then, notices have been filed on their behalf discontinuing their claims.   Neither of their claim forms named other claimants on it, and since their discontinuances were not on agreed terms, no order is required to give effect to their discontinuances, save that in Fadi’s case, it is necessary to grant him retrospective relief from the sanction of striking out by setting it aside solely so that the discontinuance of his restored claim can take effect.   SK is content for me to make such an order, and I do so.   

10. Three other claimants have decided to discontinue their claims.   They are Robert Fletcher, Eleanor Nancarrow and Mohammed Rahman.   Robert was bringing claims against all the defendants as well as the distributors and suppliers of the vaccine, and Eleanor’s and Mohammed’s claims were against SK.   Robert’s time for complying with para. 4 of the order of 14 February 2006 was extended to 26 January 2007 and that has been complied with.   Since then, a notice of discontinuance has been filed on his behalf.   His claim form did not name other defendants, and since his discontinuance was not on agreed terms, no order is required to give effect to his discontinuance.   

11. Eleanor’s application for an extension of time to comply with para. 4 of the order of 14 February 2006 and relief from the sanction of striking out was adjourned until the latest case management conference.   In the meantime, a notice of discontinuance has been filed on her behalf.   Her claim form did not name other claimants, and since her discontinuance was not on agreed terms, no order is required to give effect to it, save that it is necessary to grant her retrospective relief from the sanction of striking out by setting it aside solely so that the discontinuance of her restored claim can take effect.   SK is content for me to make such an order, and I do so.   

12. Mohammed’s claim was struck out following the last case management conference, unless (a) a notice of discontinuance was filed on his behalf, and (b) in case he needed the permission of the court to discontinue his claim because his claim form named other claimants, my clerk was notified that he wished to apply for permission to discontinue his claim.   In fact, Mohammed’s claim form had named other claimants, and a letter was indeed written to my clerk asking for permission to discontinue his claim.   I give him permission to discontinue his claim.   However, a notice of discontinuance was not filed on his behalf.   Accordingly, on 17 May 2007, SK’s solicitors wrote to Mohammed enclosing a notice of discontinuance in form N279 for him to complete together with a pre-paid envelope.   It may have been more appropriate for the letter to have been sent to Mohammed’s litigation friend, but in any event SK is content for Mohammed’s litigation friend to have another four weeks in which to file with the court a notice of discontinuance in form N279 discontinuing the whole of his claim.   Accordingly, on condition that such a notice is filed within four weeks of the date on which this judgment is handed down, I am prepared to grant him retrospective relief from the sanction of striking out by setting it aside solely so that the discontinuance of his restored claim can take effect.   If that condition is not complied with, the setting aside of the striking out of his claim will not be effective.   

The claimants who have not complied with para. 8 of the order of 15 December 2006

13. Among the claimants whose applications for an extension of time to comply with para. 4 of the order of 14 February 2006 and for relief from the sanction of striking out were adjourned to the latest case management conference were Elise Horne and Lewis Pickering.   Their claims were against Merck.   Their litigation friends were required, by para. 8 of the order which I made on 15 December 2006 following the last case management conference, to serve on Merck’s solicitors, and file with the court, a witness statement setting out the steps they had taken (i) to find appropriate experts who were prepared to accept instructions to investigate the link between their conditions and Merck’s vaccine, (ii) to fund the instruction of those experts, and (iii) otherwise to comply with para. 4 of the order of 14 February 2006.   Despite my making it clear that the time for inaction had come to an end, they did not do that.   Nothing has been heard from Elise’s litigation friend at all, and the only communication from Lewis’s litigation friend has in effect been to complain about the conflict of interest referred to in para. 4 above.   No explanation has been given for their failure to keep the court informed of developments in their children’s cases.   

14. It is impossible to progress these cases in a meaningful way without the co-operation of the claimants’ litigation friends.   There is no basis upon which I can extend their time any longer for complying with para. 4 of the order of 14 February 2006.   It follows that the claims of Elise and Lewis must be treated as having been struck out pursuant to para. 5 of the order of 14 February 2006.   Having said that, I wish to give their litigation friends the opportunity of serving a notice of discontinuance on Merck’s solicitors rather than striking out their claims.   The advantage of that course has been discussed in earlier judgments.   Elise’s claim form did not name other claimants, and a notice of discontinuance can take effect according to its terms.   Accordingly, the order which I make in Elise’s case is that her claim will be treated as having been struck out pursuant to para. 5 of the order of 14 February 2006 unless, within 28 days of the handing down of this judgment, a notice of discontinuance in form N279 is served on Merck’s solicitors and filed with the court discontinuing the whole of Elise’s claim.   In the event of that being done, I am prepared to grant her retrospective relief from the sanction of striking out by setting it aside solely so that the discontinuance of her restored claim can take effect.   I make the same order in Lewis’s case, save that in addition his litigation friend must inform my clerk, within 28 days of the handing down of this judgment, by letter or by e-mail, that he wishes to apply to me for permission to discontinue the whole of Lewis’s claim.   

The claimants who have previously been given the option of discontinuance

15. The claims of two of the claimants were struck out following the last case management conference, though they were given the opportunity to avoid that by discontinuing their claims.   They were Charlene Blakeley whose claim was against Sanofi Pasteur MSD Ltd. (“SPMSD”) and Joshua Thackray whose claim was against Merck.   They have not taken up that option, and it follows that their claims have now been struck out.   

The applications to withdraw notices of discontinuance

16. It will be recalled that five of the claimant’s litigation friends who discontinued their children’s claims did so at a time when they thought that the only claim they had made was a claim for breach of the Consumer Protection Act.   When they discovered that their claims may be regarded as having included a claim of negligence as well, they applied for permission to withdraw their notices of discontinuance to the extent that the notices of discontinuance amounted to a discontinuance of their claim of negligence.   In paras. 45-47 of my judgment of 11 December 2006, I explained why it was thought that the better course for these litigation friends was not to press for permission for the notices of discontinuance to be withdrawn, since the discontinuance of claims like these in which no defence has yet been filed does not prevent a fresh claim being issued, provided that such a claim is not statute-barred, and it will not be statute-barred while their children continue to be under a disability.   In the light of that, the applications of two of the claimants who had applied for permission to withdraw their notices of discontinuance have been withdrawn.   They are Jack Campbell and Melissa Wickens, whose claims are against Merck and SPMSD respectively.   I need do no more than record that their applications have been withdrawn.   

17. Another of the claimant’s litigation friends who had applied for permission to withdraw the notice of discontinuance was the mother of Matthew Butler, whose claim is against SK.   At the last case management conference, it was accepted that her notice of discontinuance related only to the claim under the Consumer Protection Act.   However, if Matthew’s claim form was to be regarded as having included a claim of negligence, and if that claim had not been discontinued, it would have been struck out pursuant to para. 5 of the order of 14 February 2006.   Mrs Butler is very concerned about that, because she wishes to be able to bring a fresh claim of negligence in the future if the evidence available to her then justifies it.   However, the problem can easily be resolved because Mr Charles Gibson QC for SK told me that SK was content for me to record, for the avoidance of doubt, that no claim of negligence has ever been brought on behalf of Matthew.   Mrs Butler was naturally content with that.   

18. The claim of Michael Thomas has a complicated history.   I set it out in paras. 51-54 of my judgment of 11 December 2006.   The effect of it was that (a) Michael’s claim – whether under the Consumer Protection Act or of negligence – was treated as having been struck out for non-compliance with para. 4 of the order of 14 February 2006, but (b) the striking out of Michael’s claim would be set aside provided that a notice in form N279 discontinuing his claim under the Consumer Protection Act was served on Merck’s solicitors by 2 January 2007.   Para. 15 of the order of 15 December 2006 gave effect to (b).   That was not done, though on 16 January 2007 Michael’s mother, his litigation friend, sent an e-mail to my clerk asking for my permission to discontinue Michael’s claim under the Consumer Protection Act, and on 28 February 2007 Merck was served with an undated notice of discontinuance in form N279 discontinuing the claim under the Consumer Protection Act.   Mrs Thomas therefore needs an extension of time to comply with para. 15 of the order of 15 December 2006.   That is opposed by Merck, but I have decided to grant Mrs Thomas the extension of time which she seeks.   

19. However, I should add that two mistakes crept into that part of my judgment of 11 December 2006 relating to Michael’s claim.   First, I said that even if Michael’s claim under the Consumer Protection Act was discontinued, Mrs Thomas could revive that claim in the future.   That was wrong, as para. 36 of my judgment of 30 July 2004 made plain.   Mrs Thomas can only revive Michael’s claim under the Consumer Protection Act if it is not statute-barred, and a fresh claim will now be statute-barred since more than 10 years have elapsed since Michael was inoculated with the vaccine.   Secondly, I said that Michael’s claim of negligence would remain alive if Mrs Thomas filed the notice of discontinuance referred to in para. 53 of the judgment.   That is not correct because the notice of discontinuance related only to the claim under the Consumer Protection Act.   There is no prospect of Michael’s claim of negligence proceeding for the time being as Mrs Thomas herself has acknowledged, and her concern has been to be able to revive Michael’s claim of negligence in the future if evidence becomes available to warrant such a course.   She will be able to do that, provided that she is regarded as having discontinued Michael’s claim of negligence, as opposed to allowing it to have been struck out, and if Michael continues to be under a disability.   

20. Accordingly, the order which I propose to make in Michael’s case is that the striking out of his claim under the Consumer Protection Act and his claim of negligence will be set aside, but only on condition that Mrs Thomas files with the court and serves on Merck’s solicitors, within 28 days of receiving a form N279 from Merck’s solicitors, a notice in form N279 discontinuing all of Michael’s claims.   To do that effectively, she must tick the first box, sign the box for her signature, write “litigation friend” in the box marked “position or office held”, and put the date in the box marked “date”.   There is no need for her to write anything else on the form.   She must then send that to Merck’s solicitors, with a copy to my clerk.   She must remember to do that in time.   To assist her, I require Merck’s solicitors to send her, within 7 days of the handing down of this judgment, form N279 with the boxes in the top right-hand corner duly completed.   I propose to treat the lodging of a completed form N279 as a request on her part for permission to discontinue the claims – which she needs because other claimants were named in Michael’s claim form – and on its receipt I will grant her permission to discontinue the whole of Michael’s claim.   

The continuing claimants

21. Apart from the two claimants with public funding, there are only four claimants whose litigation friends wish their claims to continue: Toby Geoffrey-Stewart, Katie Stephen, Shemon Kashem and William Cramer.   

22. Toby Geoffrey-Stewart and Katie Stephen.   I dealt with their cases in paras. 21-25 of my judgment of 11 December 2006.   Since then, the two avenues which they were exploring to get public funding restored have been closed.   They have not been able to get funding for a claim for judicial review of the decision of the Funding Review Committee confirming the decision of the Legal Services Commission to withdraw public funding for Toby’s and Katie’s claims.   On any view, the time for bringing such a claim expired a long time ago.   I appreciate that Mrs Stephen says that she was advised that a claim for judicial review would “invalidate” her complaint to the Parliamentary and Health Service Ombudsman, but that is not what the Ombudsman has said.   Her stance is that the consideration of Mrs Stephen’s complaint would not necessarily have been halted by the filing of a claim for judicial review, but that she would have had to consider whether to exercise her discretion to continue to consider the complaint if a claim for judicial review was filed.   As it is, the Ombudsman found no evidence of maladministration on the part of the Commission, and that view was upheld when the decision was reviewed.   

23. Nothing of significance has happened on the medical front either.   The only news about Toby is that his parents have been in touch with a physician in the United States, but he is unwilling to consider Toby’s case on an unremunerated basis, and his parents are not at present in a position to fund a report from him.   As for Katie, I have now been provided with a copy of the report on Katie which I was told about at the last two case management conferences.   It is dated 15 April 2006, and was prepared by Dr Stephen Conway, a consultant paediatrician, on the instructions of Katie’s solicitors.   He does not say that Katie’s hearing loss was caused by the vaccine.   He merely states that no other possible causes are evident from her clinical history, and that no other explanation for it can be advanced.   But the important point is that this report was before both the Legal Services Commission when it refused the application for public funding and the Funding Review Committee when it confirmed that decision.   Mrs Stephen claims that the reason why public funding was refused was because Katie’s claim did not pass the cost/benefit analysis test, rather than the merits test.   But whatever the reason for the refusal of public funding, the fact remains that public funding was refused despite a medical report which was unable to identify a possible cause for Katie’s hearing loss other than the vaccine.   If public funding was not available then, and if there is at present no prospect of a more optimistic medical report becoming available, there is no prospect of public funding becoming available in the foreseeable future.   

24. The only remaining ground for keeping Toby’s and Katie’s claims alive is the argument that a core feature of Toby’s and Katie’s claims has never been investigated.   That feature is that the mumps component of the strain of the vaccine which they received was the Urabe strain.   However, since it was being alleged that it was the measles component of the vaccine which had caused the various conditions from which the claimants suffer, the investigations which the Legal Services Commission funded all related to the measles component of the vaccine.   The mumps component of the vaccine – when that component consisted of the Urabe strain – was never investigated at all.   Indeed, one of the criticisms which is made of Toby’s and Katie’s previous solicitors is that they did not press the Legal Services Commission to fund an investigation of that kind.   

25. Toby’s and Katy’s litigation friends acknowledge the formidable difficulties which they face in seeking to keep the present litigation alive so that this sort of investigation can be carried out.   At previous hearings, it was said that the experts in the case of those claimants whose vaccine contained the Urabe strain ignored (a) the withdrawal in the United Kingdom of vaccines containing that strain, and (b) the finding in the Japanese courts of the link between the vaccine containing that strain and various conditions suffered by children inoculated with it: see para. 9 of the judgment of 28 July 2006.   But there is no sign of any funding for investigations of the kind which will be needed if Toby’s and Katie’s claims were to be progressed, nor of any medical reports suggesting that the Urabe strain may have been the cause of the conditions from which Toby and Katie suffer.   

26. It is because they recognise these difficulties that Toby’s and Katie’s parents have resorted to a radical stratagem.   They have issued an application in the Court of Appeal for permission to appeal out of time against the decision of the Lord Chief Justice, Lord Bingham of Cornhill, to promulgate on 8 July 1999 the practice direction which resulted in all claims for damage alleged to have arisen out of the inoculation of the MMR/MR vaccines being dealt with under the umbrella of this group litigation.   Their argument is that it was as a result of that practice direction that only the claims of the ASD/IBD claimants who were alleging that it was the measles component in the vaccines which caused their conditions were progressed.   They therefore ask for the question whether their time for complying with para. 4 of the order of 14 February 2006 should be extended to be adjourned until the outcome of that application for permission to appeal is known.   

27. In my opinion, this stratagem is bound to fail.   It is highly questionable whether a practice direction of the kind which the Lord Chief Justice made can be the subject of an appeal – let alone an appeal about 8 years later during which time it has governed the proceedings.   But the real problem is that although the claims of the non-ASD/IBD claimants were put on hold while the claims of the ASD/IBD claimants were addressed, that was not the result of the practice direction.   It was the result of a case management decision made by Bell J at an early stage of the litigation.   As I said in para. 2 of my judgment of 8 April 2005, the overwhelming majority of the claimants were said to suffer from disorders in the autistic spectrum and inflammatory bowel disease.   Bell J decided that the alleged link between the vaccines and those disorders should be tried as a preliminary issue.   The alleged link between the vaccines and other disorders – deafness, epilepsy and arthritis to name but a few – was to be investigated at a later stage.   Nor have there been any case management directions which limited any investigation to whether it was the measles component of the vaccine which caused the conditions from which the claimants suffer.   It has at all times been open to the claimants to advance whatever biological mechanism they chose for how the vaccines operated in individual cases to cause the claimants’ disorders, and to request the Legal Services Commission to fund investigations into any possible mechanism.  

28. For these reasons, I have concluded that Toby’s and Katie’s claims have come to the end of the road.   There is no prospect in the foreseeable future of them being able to comply with para. 4 of the order of 14 February 2006.   It would therefore not be right for their time for complying with the order to be extended or for them to be granted relief from the sanction of striking out.   Their claims must be treated as having been struck out pursuant to para. 5 of the order of 14 February 2006.   Having said that, I wish to give their litigation friends the opportunity of serving a notice of discontinuance on SPMSD’s solicitors in the case of Toby and SK’s solicitors in the case of Katie rather than striking out their claims.   Accordingly, the order which I make in their cases is that their claims will be treated as having been struck out pursuant to para. 5 of the order of 14 February 2006 unless, within 28 days of the handing down of this judgment, a notice of discontinuance in form N279 is served on the relevant defendant’s solicitors and filed with the court discontinuing the whole of their claims.   In the event of that being done, I am prepared to grant them retrospective relief from the sanction of striking out by setting it aside solely so that the discontinuance of their restored claims can take effect.

29. Shemon Kashem.   I dealt with Shemon’s case in paras. 26-28 of my judgment of 11 December 2006.   Since then, I have been provided with a medical report which was said to show “a causative link between the MMR and the damage suffered”.   It is dated 28 July 1992, and it was prepared by Professor Peter Behan, Professor of Neurology at the University of Glasgow.   He described Shemon’s encephalopathy as “a perfect example of post-MMR vaccination encephalopathy”, though he pointed out that had this diagnosis been made on Shemon’s original admission to hospital and appropriate treatment then been given, the brain damage which Shemon suffered “might very well have [been] aborted”.   It goes without saying that I need expert help to assess the true effect of this report, but two points are significant.   First, this report was presumably considered by the Legal Services Commission and the Funding Review Committee.   Certainly, I have not been told that it was not, and it is inconceivable that a report which was potentially helpful to Shemon’s case would not have been brought to their attention.   Public funding was refused despite this report.   If public funding was not available then, there is little prospect of it being available now.   Secondly, Shemon’s brother, Shamin Kashem, who has been communicating with the court on Shemon’s behalf, has accepted that he is unable to offer the court any prospect of funding being available to progress Shemon’s claim.   He has in effect acknowledged that the court may well conclude that Shemon’s case has now reached the end of the road, and he asked for time to consider whether Shemon could be allowed to discontinue the claim.   

30. The inescapable fact is that there are no prospects of Shemon’s case being advanced in the foreseeable future, and it follows that his case has to be brought to an end now.   However, I am quite prepared to give Shemon the time his brother seeks to decide whether to discontinue his claim.   Accordingly, the order which I make in his case is that his claim will be treated as having been struck out pursuant to para. 5 of the order of 14 February 2006 unless, within 28 days of the handing down of this judgment, a notice of discontinuance in form N279 is served on Merck’s solicitors and filed with the court discontinuing the whole of his claim.   In the event of that being done, I am prepared to grant Shemon retrospective relief from the sanction of striking out by setting it aside solely so that the discontinuance of his restored claim can take effect.   

31. William Cramer.   I dealt with his case in paras. 49-50 of my judgment of 11 December 2006.   Since then, Mrs Cramer has provided me with copies of reports on William from Professor Paul Dyken, a semi-retired paediatric neurologist, and Dr Carol Stott, a chartered psychologist, together with papers published by Professor Dyken and Dr Stott.   Professor Dyken’s report was originally prepared some years ago on the instructions of Alexander Harris when they were representing the claimants, but Professor Dyken has made some changes to his report since then.   His report is based on his review of the medical records of the eight lead claimants, and his review and examination of four other claimants including William.   In the light of the results of Unigenetics Ltd. in finding the measles virus in the claimants’ bowel, blood or cerebrospinal fluid, and of the Royal Free Hospital in identifying the measles virus from the vaccine in the children’s bowel, he concluded that the children’s neuropathology was the effect of the measles virus.   Dr Stott’s report is based on an interview with William in June 2003, but it was not prepared until September 2004.   It can respectfully be put to one side for the time being, since her expertise was not such as to enable her to comment on the link between William’s presentation and the MMR vaccine.   All she could say was that William’s presentation was characteristic of those children whose disorders have been attributed to the vaccine.   

32. The differences between Professor Dyken’s report with the recent amendments and his original report without them are marginal.   The fact that some changes have been made to the report are therefore immaterial, because when considering Professor Dyken’s original report the Legal Services Commission and the Funding Review Committee would have had the essence of his view which has not changed.   Public funding was withdrawn despite that report.   As with the other claimants, if public funding was not available then, there is little prospect of it being available now.   Without public funding, William’s case cannot be progressed, and with no prospect of it becoming available in the foreseeable future, the time has now arrived for the court to bring William’s case to an end.   

33. I am quite prepared for William’s case to be brought to an end by discontinuance rather than by striking it out.   William’s claim under the Consumer Protection Act was discontinued, and I refuse the application made on his behalf by Mrs Cramer to withdraw that notice of discontinuance (assuming that the court would have had the power to permit a claimant to withdraw such a notice, which is itself highly questionable) on the basis that it is not possible at present to progress William’s claim under the Consumer Protection Act.   William’s claim of negligence was not discontinued, and the order which I make in respect of that claim is that it will be treated as having been struck out pursuant to para. 5 of the order of 14 February 2006 unless, within 28 days of the handing down of this judgment, a notice of discontinuance in form N279 is served on SK’s solicitors and filed with the court discontinuing the claim of negligence.   In the event of that being done, I am prepared to grant William retrospective relief from the sanction of striking out by setting it aside solely so that a discontinuance of the restored claim of negligence can take effect.   

Storage of samples

34. I dealt with the storage of the defendants’ share of the samples taken from the claimants and control samples from other persons in paras. 57-60 of my judgment of 11 December 2006.   Since then, no protocol for the collection and transport to Visceral of the samples of the 11 claimants listed in Appendix 1 to the order of 15 December 2006 has been agreed between Mrs Horne-Roberts and the defendants, and in any event, Mrs Horne-Roberts is no longer interested in retaining any of Harry’s samples.   Indeed, the only claimants listed in Appendix 1 whose litigation friends have said that they still want the samples to be retained are Emily Boult, Matthew Butler, William Cramer, Michael Thomas and Terry Thomas.   As it is, the defendants are willing to bear the cost of the collection and transport of the samples of those claimants, though the making of appropriate arrangements for the collection and transport of the samples will be the responsibility of the claimants’ litigation friends.   Accordingly, the order which I make is to vary para. 17 of my order of 15 December 2006, and to substitute in its place the following order:

“The following order relates to any such samples or specimens as are held by or on behalf of the defendants and originated from the following claimants: Emily Boult, Matthew Butler, William Cramer, Michael Thomas, Terry Thomas and Alexander Percival: 

(a)  the litigation friends of any of these claimants who wish to obtain the claimants’ samples held by the defendants shall, by 4.00 pm on 29 June 2007, identify to the relevant defendant’s solicitors an address within the United Kingdom where the samples will be stored, 

(b)  the claimants shall be responsible for making appropriate arrangements for the collection and transport (the first and second defendants agreeing to bear the costs of the samples of Matthew Butler and William Cramer, and the third defendant agreeing to bear the costs of the samples of Emily Boult, Michael Thomas, Terry Thomas and Alexander Percival) of the samples to the address notified under (a) above by 4.00 pm on 27 July 2007,

(c)  if either of these steps is not complied with, the court hereby grants permission to the defendants and their authorised representatives to dispose of any samples held by them or on their behalf and obtained by or from any of these claimants.”

Alexander Percival has been added to the list because Mrs Percival wanted it, and Mr Andrew Prynne QC for Merck confirmed that Merck still had a sample from Alexander, and was prepared to bear the costs of collecting and transporting it.   

The status of the litigation and the register

35. In the light of this judgment, only two claimants are now continuing with their claims.   There is no realistic prospect of any new claims being progressed in view of the unavailability of public funding for the present claims.   It is plain that, with such a limited number of claimants, the status of this litigation as group litigation should be brought to an end.   Since this litigation was commenced before the Civil Procedure Rules were promulgated, its status as group litigation was achieved by the then Lord Chief Justice’s practice direction of 8 July 1999.   I shall therefore be recommending to the current Lord Chief Justice that the practice direction be revoked.   The effect of that would be that the claims of the two remaining claimants will continue as unitary actions, and any further claims which would have been covered by the practice direction will be issued and progressed as unitary actions in the same way.   The revocation of the practice direction will also have the effect of no longer obliging Merck’s solicitors, Lovells, to administer, amend or maintain the register of claimants.   

36. The revocation of the practice direction also means that I must deal with the orders for costs which have previously been made.   I do not know what the defendants stance is on the question of costs, but for the reasons I gave in para. 6 of my judgment of 30 July 2004, it may well be that the defendants would not wish to enforce against the claimants any orders for costs were any such orders to be made in their favour.   Rather than invite representations on the topic, I think that the most appropriate course for me to take is to order that there be no order as to the costs previously reserved and the costs of the latest case management conference, though if any party suggests (and here I am thinking particularly of the defendants) that a different order for costs should be made, they should notify my clerk of that within 28 days of the handing down of this judgment, and I will then decide what action to take.   

Conclusion

37. It is important for the claimants’ litigation friends to understand why their children’s claims are not being allowed to proceed.   It is not because the court thinks that the claims have no merit.   Although this litigation has been going on for very many years, the question whether the claims have merit has never been addressed by the court.   The reason why the claims have not been allowed to proceed is because everyone has realistically recognised for some time that it is just not practicable for the claims to proceed without public funding.   With no realistic prospect of public funding being restored for any of the claims save for the two which are now to proceed as unitary actions, the dissolution of the litigation became inevitable.   

38. Before leaving the litigation, I wish to express my thanks to the defendants’ legal teams for the assistance they have given the court.   Although at all times advancing the interests of their clients as is to be expected in adversarial litigation, they recognised the needs of the claimants’ litigation friends, and provided them with all the information they needed, as well as affording them the occasional indulgence.   The assembly of the various bundles of documents, and the preparation of the skeleton arguments, were of an exceptionally high order.   But my final words must go to the claimants’ litigation friends.   As I said in an earlier judgment, no-one can fail to have enormous sympathy for the parents of the children to whom this litigation has related.   They have spoken eloquently and with great feeling of the tragedies which befell them when their children became ill.   They blame the vaccines produced by the defendants for damaging their children, and they are bitter over their inability to proceed with their claims.   But when they came to court, they always expressed themselves in a measured and moderate tone, despite their disenchantment with the Legal Services Commission which they believe has let them down, and at all times they treated the court with courtesy and respect.   They made my difficult task less wearing that it might otherwise have been.   I am grateful to them for that.   


