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Introduction

1. This is an application under rule 5.4C(2) of the Civil Procedure Rules by the Secretary of the Department of Health and Human Services of the United States of America (“the Secretary for Health”) for permission to obtain from the records of the court copies of various documents filed by the defendants in the MMR/MR vaccine litigation.  Those documents are required by the Secretary for Health to assist him in his defence of proceedings in the United States.

The MMR/MR Vaccine Litigation

2. The MMR/MR vaccine litigation comprises a large number of claims by children who have been vaccinated with the measles, mumps and rubella (“MMR”) combination vaccines or the measles and rubella (“MR”) combination vaccines under a mass immunisation programme which the National Health Service introduced for infants in 1988.  The claimants’ litigation friends allege a number of adverse consequences as a result of vaccination.  The most numerous were disorders in the autistic spectrum, with or without inflammatory bowel disease, though a number of other conditions are alleged to have been caused by the vaccines.  The principal defendants are the companies which manufactured or licensed the vaccines, SmithKline Beecham Plc and Smith Kline & French Laboratories Ltd (“SK”), Merck & Co Inc (“Merck”) and Sanofi Pasteur MSD Ltd (“SPMSD”).  The causes of action on which the claimants rely are (a) the supply of a defective product under the Consumer Protection Act 1987 which has a limitation period of 10 years and (b) negligence.

3. Almost all of the claims have been dismissed, struck out, discontinued or withdrawn on agreed terms.  That is because public funding for all but two of the claims has been withdrawn, and the claimants’ litigation friends realistically accepted that without public funding there was no chance of the claims being progressed.  The latest case management conference in the litigation took place on 23 May.  Judgment has not yet been handed down, but one of the issues which the court had to address was whether the time had come for the few remaining claims to proceed as unitary actions rather than under the umbrella of group litigation.

The proceedings in the United States

4. There is a programme in the United States known as the National Vaccine Injury Compensation Program.  It is a no-fault compensation scheme under which people who claim to have suffered injury or death as a result of the administration of certain compulsory childhood vaccines may petition the Federal Government for an award of compensation.  It was established under Part 2 of the National Childhood Vaccine Injury Act of 1986 which became effective on 1 October 1988.  Congress wanted the program to provide a swift, flexible and less adversarial alternative to the costly and lengthy civil litigation which would have been the petitioners’ only other realistic option.

5. All petitions under the program are managed and decided by the Office of Special Masters within the United States Court of Federal Claims.  On 3 July 2002, the Office of Special Masters established the Omnibus Autism Proceedings, which was intended to provide a framework for handling the large number of claims in which it was being alleged that the MMR vaccines, or vaccines containing thimerosal, or a combination of both, had caused disorders in the autistic spectrum.  Those cases were grouped together so that specific issues which were common to those cases could be decided first in the hope that the resolution of those issues would determine the outcome of all, or at least most, of the cases.  At that time, over 400 petitions alleging a causative link between the vaccines and disorders in the autistic spectrum had been filed, but this number has swelled over the years since then, and about 4,800 petitions in such cases were said to be pending as at 14 March 2007.

6. The case of Michelle Cedillo has been designated as the first test case to be tried in the Omnibus Autism Proceedings.  The trial is due to begin next Monday, 11 June.  It is estimated to last two to three weeks.  It will be followed by two further test cases to be tried by different special masters.  However, to assist with their understanding of the issues which arise in their cases, they will be sitting on the bench and listening to the evidence in the Michelle Cedillo case.  In each of these three cases, the masters will investigate (a) the general causation issues which the cases raise, ie, whether the MMR vaccines and vaccines containing thimerosal are capable of combining together to cause disorders in the autistic spectrum and similar disorders and, if so, in what circumstances; and (b) the specific causation issues which the cases raise, ie, whether the combination of those vaccines in fact caused the disorders from which the petitioners are alleged to suffer.  Subsequent test cases will then investigate two other theories: first, whether the MMR vaccines alone are capable of causing such disorders, and secondly, whether vaccines containing thimerosal alone are capable of causing such disorders.  It is anticipated that three test cases for each of these two theories will be ready for trial by the end of September 2008.  The Secretary for Health is the respondent to all the petitions being dealt with within the Omnibus Autism Proceedings.

7. The outcome of the Omnibus Autism Proceedings is of considerable public interest and importance.  Whether any of the childhood vaccines causes autism is an emotionally-charged issue.  If it is decided that they cause or contribute towards autism, vaccination rates may decline, with the result that infectious diseases which have up to now been under control may re-emerge.  Moreover, the potential cost in financial terms of meeting the current petitions, should they prove successful, will be enormous, one estimate placing the cost at about US$15 billion.

The documents which are sought

8. A central plank of the case advanced on behalf of Michelle Cedillo is that data produced by tests carried out on biopsy specimens provided by her are said to have revealed the presence of the live measles virus in the specimens taken from her.  Those tests were carried out at the laboratory of Unigenetics Ltd at Coombe Women's Hospital in Dublin by a team led by Professor John O’Leary and which included Dr Orla Sheils.  The tests used PCR TaqMan equipment to analyse the specimens taken from Michelle Cedillo.  Those specimens are no longer available and the Secretary for Health is therefore unable to replicate those tests for himself.

9. However, similar tests using the same equipment were carried out by Professor O’Leary and his team on biopsy specimens provided by a number of claimants in the MMR/MR vaccine litigation and on a number of controls.  Reports on the data produced by those tests claimed that the data revealed the presence of the live measles virus in those specimens.  The defendants were sceptical about the accuracy of those reports.  Their experts had only been supplied with a small proportion of the data produced by these tests, but nevertheless the data was compared with the reports themselves.  There were thought to be a sufficient number of inconsistencies between them to give rise to concerns as to whether the reports accurately showed what the data revealed.  That was against the background of what was said to be the inability of Professor Finbar Cotter, one of the claimants’ experts, to replicate the results which Unigenetics claim to have got from their tests on specimens taken from the claimants and the controls.  Those concerns were expressed in the reports of three experts instructed by the defendants, Professor Karel Rima, Professor Peter Simmonds and Professor Stephen Bustin.  Their reports – dated 26 June, 27 June and 30 June 2003 respectively – were filed with the court pursuant to an order that experts’ reports be filed by 30 June 2003.  

10. By the end of June 2004, all the data produced by the tests on the specimens taken from the claimants and the controls had been disclosed to the defendants.  That data was subsequently analysed by Professor Bustin and Professors Simmonds.  The defendants claim that Professor Bustin visited Unigenetics’ laboratory twice, spoke to Professor O’Leary and his colleagues, and reviewed all of the tests carried out by Professor O’Leary and his team.  He believes that Unigenetics’ “method of data analysis was inconsistent and inappropriate”, and that “the reporting of results was selective”.  The extensive work which he says he carried out on the data has caused him to conclude that “the assay used by Professor O’Leary and his colleagues was not capable of reliably detecting measles virus RNA”.  Likewise, Professor Simmonds is said to have concluded that “the results from the TaqMan RT-PCR assay carried out by Unigenetics were unreliable”.  

11. These assertions come from witness statements filed with the court by Merck in support of an application made in May 2005 for permission under rule 31.22 of the Civil Procedure Rules to use the evidence of Professor Bustin and Professor Simmonds about the methodology adopted by Unigenetics in proceedings brought against Merck in the Court of Common Pleas in Philadelphia, Pennsylvania, in which reliance was being placed on Unigenetics’ analysis of the data produced by tests on a biopsy specimen from the plaintiff in that case.  One of those witness statements referred to a second report from Professor Bustin dated 10 November 2004, which commented on the methodology used by Unigenetics in the light of what Professor Bustin’s review of their work had revealed.

12. It is not proposed to call Professor O’Leary (nor presumably any members of his team) to give evidence on behalf of Michelle Cedillo.  It may even be that the data produced by the tests on Michelle Cedillo’s specimen, and on which Professor O’Leary and his team based their report about the presence of the live measles virus in the specimens taken from her, will not be produced.  That was, for example, the case in the action brought against Merck in Philadelphia.  Accordingly, if the Secretary for Health is to be able to test the accuracy of the report about Michelle Cedillo’s specimen, his only real option is to question the methodology of Professor O’Leary and his team in analysing the tests which they carried out on the specimens taken from the claimants in the MMR/MR vaccine litigation and on the controls.  To do that, the Secretary for Health needs to be able to make appropriate use of such documents as throw light on how Professor O’Leary and his team carried out their work. 

13. Although the Secretary for Health originally wanted to obtain from the records of the court copies of a wide-ranging number of documents, the only documents which are now sought are the two reports of Professor Bustin and the reports of Professor Rima and Professor Simmonds.  The Secretary for Health wants those reports in the first place in order to understand for himself what Professor O’Leary’s methodology was.  He may then wish to use the reports, either in cross-examination of the petitioners’ witnesses, or perhaps to follow up any train of inquiry for evidence from other sources which the reports might point to.  It may be that he will wish to produce the reports himself as evidence, calling the makers of the reports themselves to give oral evidence, but until he sees exactly what the reports contain, he cannot say with precision what use he intends to put them to, although he is, of course, prepared to undertake that he will not use the reports for any purpose other than to advance his case in the Omnibus Autism Proceedings.

Should the application be adjourned?

14. This application was issued on 18 May, only a little more than three weeks before the first test case in the Omnibus Autism Proceedings was due to be heard.  The question can therefore legitimately be asked: why was the application made so close to the time when the reports would be needed?  The evidence – which I have no reason to doubt – is that, although the theory that autism was caused by the MMR vaccines had been identified in 2002 as a possible issue in the Omnibus Autism Proceedings, it was thought that the principal focus of the Omnibus Autism Proceedings was going to be on the theory that autism was caused by vaccines containing thimerosal.  However, it was only on 20 February 2007 that the Secretary for Health was served with the reports of the experts designated by the Petitioners’ Steering Committee.  Those reports revealed the reliance which was being placed on the results of the tests carried out at Unigenetics.  It was therefore only then that it was realised that inquiries into the methodology adopted by Professor O’Leary and his team had to be made.  It was only when those inquiries were made that it became apparent that documents prepared for the litigation in the United Kingdom may be important.

15. Now that the Secretary for Health has significantly reduced the number of documents to which this application relates, none of the defendants oppose the application.  That is significant.  The documents which are sought were commissioned by them.  It is their documents for which permission for their collateral use is sought.  In one sense, their non-opposition to the application is hardly surprising.  It is in their interests for the Secretary for Health to be successful in his resistance to a claim that the MMR vaccines cause autism, and they would be unlikely to stand in the way of a step which the Secretary for Health wishes to take to advance his case.  But the fact remains that the application for permission to obtain copies of documents in the court’s records is not opposed by the very parties who commissioned the documents in the first place, and who might in the normal course of events have concerns about their collateral use.

16. In these circumstances, the opposition to this application comes from the claimants’ litigation friends.  Again, that is unsurprising.  Anything which undermines the Secretary for Health’s chances of successfully defending the claims of the petitioners in the Omnibus Autism Proceedings will serve to increase their prospects of one day establishing a link between the MMR vaccines and the disorders from which their children suffer.  But they are not legally represented, and the solicitors for the only two claimants who have a measure of public funding do not have any instructions to oppose the application, bearing in mind the limited number of documents to which the application now relates, and the Secretary for Health’s acknowledgement that the reports will have to be redacted so that confidential medical information about individual children will be anonymised.  However, an adjournment of this application was sought by Mrs Jennifer Horne-Roberts, a barrister in private practice, who is the litigation friend of one of the former claimants and who represents her son and another 11 claimants, so that (a) the objections of all the claimants’ litigation friends who wish to object to the order sought on this application could be heard, and (b) the claimants’ litigation friends could be represented by lawyers with more time than she has had to consider the issues which the application raises.

17. In my opinion, the hearing of this application should not be adjourned.  It is difficult to think of arguments which any of the claimants’ litigation friends would wish to advance which are not common to all the claimants.  Certainly Mrs Horne-Roberts did not suggest any.  And the arguments which could have been advanced on their behalf are really no different from the arguments which would have been advanced by Mr Simeon Maskrey QC on behalf of the claimants who were continuing with their claims at the time of Merck’s application in May 2005 for permission to use the evidence of Professor Bustin and Professor Simmonds in the proceedings being brought against them in Philadelphia.  I say “would have been advanced” because Merck’s application did not ultimately proceed, since the proceedings in Philadelphia had been dismissed on the previous day on the ground of forum non conveniens. But we know what Mr Maskrey’s arguments would have been because he had provided the court beforehand with a written outline of his submissions.

18. The real reason, though, why an adjournment would not help the claimants is that the prospect of public funding being available for them to oppose this application is extremely remote.  The solicitors who represented some of the claimants recently, and who have merged with the firm who represented all the claimants for some considerable time before funding was withdrawn, do not think it likely that a fresh application for public funding will be successful.  Although public funding was granted on an emergency basis for Mr Maskrey to be instructed in May 2005, that was at a time when the withdrawal of public funding from those claimants who were alleging disorders other than disorders in the autistic spectrum was being reviewed.  And since the recovery of costs or damages is not a factor in this application, the solicitors say that the Legal Services Commission will inevitably query why it should fund representation for an application in which the claimants will derive little advantage.

19. Two other points should be made.  First, it was suggested that legal representation for the claimants might be funded by the Secretary for Health himself.  After all, if he wanted his application heard so quickly, one of the ways of achieving that without depriving the claimants of legal representation was for him to fund it himself.  However, the evidence before me – which again I have no reason to doubt – is that that is not a practicable option.  The expenditure has to be authorised by the United States’ Department of Justice.  It is prohibited by law from incurring a liability which is not within a budget which has been approved, and it is not able to authorise an open-ended agreement to pay the costs of other parties.

20. Secondly, it was suggested that the hearing should be adjourned to enable the court to request the Attorney General to provide an advocate to the court.  The idea of an advocate to the court was raised by me when I first heard of this application, but before I had read the documents filed in support of it.  An advocate to the court may be appropriate where there is a danger that a difficult or important point of law may be decided without the court hearing relevant argument.  Having now heard the application, I do not think that the legal principles which the application raises are controversial.  The issue is more a matter of applying them to the facts of the case, and in those circumstances it would not be appropriate for me to request the Attorney General to provide an advocate to the court.

The relevant principles

21. Rule 5.4C(2) of the Civil Procedure Rules provides:

“A non-party may, if the court gives permission, obtain from the records of the court a copy of any other document [ie, a document other than that which is referred to in rules 5.4C(1) and 5.4C(1A)] filed by a party, or communication between the court and a party or another person.”

It should be noted that the rule only applies to documents which have been filed with the court.  It does not, for example, apply to documents which have been referred to in documents filed with the court, but which were not themselves filed with the court.  And even with documents filed with the court, the authorities draw a distinction between documents which have been read or been treated as having been read in open court, or which would have been read by the judge in preparation for a hearing in open court on the one hand, and documents on the other which, though filed, have never been read or been treated as having been read by the judge.  Anyone with a legitimate interest in having access to a copy of a document which has been read or been treated as having been read by the judge should normally be allowed to have it.  On the other hand, documents which have not been read or been treated as having been read by the judge, should not be made available as a matter of routine, but only if there are strong grounds for thinking that access to them is necessary in the interests of justice: see Dian AO v Davis Frankel & Mead [2005] 1 WLR 2951 at [50] and [57].  In the final analysis, the court is engaged in a balancing exercise, weighing up the reasons why the non-party wishes to have access to the documents against such interests as the party which filed the documents may have to restrict access to them.

22. The first report of Professor Bustin and the reports of Professor Simmonds and Professor Rima were never read or ever treated as having been read by me.  The Secretary for Health should therefore have access to them only if there are strong grounds for thinking that access to them is necessary in the interests of justice.  But there is a further consideration.  The reports draw on materials which were disclosed by the claimants, namely the reports on the data provided by the tests carried out on the specimens taken from the claimants and the controls.  It follows that the Secretary for Health is seeking access, albeit indirectly, to information contained in documents which were disclosed by the claimants.  That explains why, when Merck wanted to use the evidence of Professor Bustin and Professor Simmonds in the proceedings brought against it in Philadelphia, it regarded itself as required by rule 31.22 to seek the court’s permission to use that evidence.  By the same token, the Secretary for Health accepts that, if he is to be able to obtain copies from the court’s records of the first report of Professor Bustin and the reports of Professor Simmonds and Professor Rima, he should not be in a better position than the defendants would have been if they were making an application for their use of the reports under rule 31.22.  The principle which guides the determination of such applications was explained by Rix LJ in Marlwood Commercial Inc v Kosemy [2004] 3 All ER 648 at [43] as follows:

“… where permission is sought for release from the obligation imposed by the rule against collateral use of disclosed material, it is for the applicant to make good his case, cogently and persuasively, that there are special circumstances which justify such permission and that permission will not occasion injustice to the party giving disclosure: see Crest Homes Plc v. Marks [1987] AC 829.”

23. Different considerations apply to Professor Bustin's second report.  Despite what I thought yesterday, that report was not filed with the court as part of the bundle filed with the court in May 2005 for the use at the hearing of Merck’s application under rule 31.22.  What was included in that bundle was a witness statement from Professor Bustin, summarising the effect of the report.  Since that report has not been filed with the court, it is not a document to which rule 5.4C(2) can apply.  That does not mean that the Secretary for Health can never get access to it.  Merck is prepared to make it available to the Secretary for Health, but in order to do so, Merck has to obtain the court's permission to do so under rule 31.22.  No such application is currently before the court, but if one was, it is difficult to see how that application could be decided any differently from the Secretary for Health's present application under rule 5.4C(2).

The application of these principles

24.  In my view, the Secretary for Health undeniably has a legitimate interest in having access to copies of Professor Bustin’s first report and the reports of Professor Simmonds and Professor Rima.  The issue whether the MMR vaccine, whether on its own or whether combined with vaccines containing thimerosal, cause disorders in the autistic spectrum and other disorders, is of immense public interest and importance.  It would not serve the interests of justice if the special masters were denied evidence which is said to undermine a key plank of the petitioners’ case.  The special masters would be getting a completely one-sided picture if they were not allowed the opportunity to consider that evidence.  If, in truth, Unigenetics’ methodology for analysing the data produced by the tests on the specimens was flawed, it is extremely desirable that that is exposed.  On the other hand, if the methodology turns out not to be flawed, it is just as desirable that the concerns which have been raised over its reliability should be laid to rest.  It is axiomatic that the special masters should have at their disposal the best evidence which is available.  The need to spare the special masters from coming to a conclusion based on an analysis of only part of the potentially available evidence amounts to special circumstances which, on the face of it, justifies the Secretary for Health having access to copies of the reports.

25. What are the countervailing considerations?  The first is that the claimants’ litigation friends permitted an invasive procedure to be carried out on their children only for the purpose of providing evidence for use in the claims they were bringing in the United Kingdom.  To apply what Mr Maskrey put it in his skeleton argument to the present application, they did not give permission for the results of the tests carried out on the samples obtained as a result of that procedure to be used by the Secretary for Health in unrelated litigation which could not help them, and which could be used by the Secretary for Health to rebut any suggestion of a causative link between the vaccines and the disorders from which the claimants suffer.  That argument is, in reality, an argument that the results should not be used for a collateral purpose, and that is an objection which, by definition, would apply to any application made under rule 31.22.  Indeed, if the claimants’ litigation friends had been told that the results of the tests might be used not merely in the litigation in the United Kingdom but also in litigation in the United States raising similar issues, I very much doubt whether they would have refused their permission for a procedure to obtain samples which, when analysed, might have been able to establish their case on causation.  If the claimants’ litigation friends had been asked to make the results of the tests available to the petitioners’ attorneys in the Omnibus Autism Proceedings, I imagine that a sense of solidarity with the petitioners would have resulted in them agreeing to the results of the tests being used.  If they would have been content for the petitioners’ attorneys to rely on the results of the tests, it would not be in the interests of justice for the Secretary for Health to be denied the same facility in order to show that the analysis of those results was flawed.

26. It is, of course, the case that the reports contain confidential medical information about each of the children, whether claimants or controls, from whom the specimens were taken.  The need to maintain confidentiality of the medical information of each of the claimants or controls is a paramount consideration, but that confidentiality can be maintained by the anonymisation of the medical information in the reports.  Having looked at the reports for that purpose only, I am quite sure that such a course can practicably be undertaken.  In that connection, the Secretary for Health is prepared to undertake that the reports will be anonymised by removing from them any information which enables the claimant or control from whom a specimen has been taken to be identified.  In my view, such a measure would be sufficient to satisfy the need for confidentiality: see, for example, the judgment of Simon Brown LJ (as he then was) in R v Department of Health ex p Source Informatics Ltd [2000] 2 WLR 940 at [34], and the judgment of Laddie J in Dendron GmbH v The Regents of the University of California [2004] EWHC 589 (Pat) at [46].  

27. In his skeleton argument prepared for the hearing in May 2005, Mr Maskrey expressed concern over the possibility of the use in litigation in the United States of materials which create “a perception, fair or otherwise, that the Unigenetics’ results are or have been demonstrated as being unreliable”.  The views expressed in the reports of Professor Bustin, Professor Simmonds and Professor Rima will be advanced in the Omnibus Autism Proceedings without fear of contradiction, and the consequences of that for the litigation in this country would be twofold, so it is said.  First, it may be even more difficult for the claimants in the litigation in the United Kingdom to find experts willing to support their case.  Secondly, it may make Professor O’Leary unwilling to give further assistance to the claimants.  In that connection I note that Professor O’Leary's own concern, as well as that of Dr Sheils, is that their work will be criticised in circumstances in which they will not have an opportunity to rebut that criticism.

28. I disagree with the premise on which this argument proceeds.  It is open to Professor O’Leary and Dr Sheils to offer to give evidence for the petitioners, and for the petitioners’ attorneys to call them (or an appropriate member of Professor O’Leary's team) to give evidence in order to substantiate the reliability and accuracy of the results which their tests produced and to explain the methodology which was adopted.  If such evidence was called, there would be no question of the evidence being uncontradicted or of the reputation of Professor O’Leary and his team being unfairly maligned.  As it is, the work of Professor O’Leary and his team is going to be criticised in any event, whether the Secretary for Health is provided with copies of the defendants’ experts’ reports or not.  Finally, it is important not to exaggerate the importance of the criticism of Professor O’Leary on the litigation in this country.  The litigation over those claimants who suffer from disorders in the autistic spectrum is all but over.

29. Mr Maskrey’s skeleton argument also made the point that if the Secretary for Health was permitted to use the reports in the Omnibus Autism Proceedings, the English courts would not be able to exercise any control over their use.  They could therefore be used at will by the petitioners in the Omnibus Autism Proceedings to which they will have to be disclosed, and the English courts will be powerless to prevent any misuse of the reports by them.  This objection seems to me to be far more theoretical than real.  I cannot think what use the petitioners in the Omnibus Autism Proceedings would make of the reports which would be antithetical to the rights or interests of the claimants in the litigation in this country.  I acknowledge that the Secretary for Health’s undertaking to use the reports only for the purposes of the Omnibus Autism Proceedings would not apply to the petitioners, but the special masters can be trusted to impose suitable conditions as to the use of the reports, namely that they can only be used for the purpose of the current proceedings and that the anonymisation of any confidential medical information in the reports should be preserved.

30. I have also considered whether permitting the Secretary for Health to use the reports in the Omnibus Autism Proceedings would infringe the claimants’ right, protected by Article 8 of the European Convention on Human Rights, “to respect for [their] private … life”.  I doubt whether the use of the reports, when properly anonymised, would infringe this right.  But even if it did, the right to respect for one’s private life is not an absolute one.  Article 8(2) permits it to be interfered with provided that the interference “is in accordance with the law”, and “is necessary … for the protection of health or morals, or for the protection of the rights and freedoms of others”.  The interference is in accordance with the law because it would be sanctioned by rule 5.4C(2), if the court gives permission for copies of the reports to be provided to the Secretary for Health.  The interference is necessary for the protection of the Secretary for Health’s rights in the Omnibus Autism Proceedings.  His right to a fair trial would be compromised if the reports could not be relied upon in order to show that the results of the test runs were unreliable.  And the interference is also necessary for the protection of health.  The need to confirm or allay fears about the MMR vaccines is obvious, and that means that any litigation about the safety of the vaccines, whether in the United States, the United Kingdom or elsewhere, should have as much of the relevant evidence available to it as is possible within the confines of adversarial litigation.

31. Finally, I have considered whether permitting the Secretary for Health to have copies of the reports would infringe the provisions of the Data Protection Act 1998, as Mrs Horne-Roberts has suggested.  Provided that the reports are sufficiently anonymised so as to prevent any of the confidential medical information in the reports from being identified as relating to any of the claimants or the controls, no question of an infringement arises.  That is because section 1(1) of the Act defines “personal data” as meaning “data which relates to a living individual who can be identified (a) from those data or (b) from those data and other information which is in the possession of or is likely to come into the possession of the data controller.”  To ensure that the information does not come within (b), it is imperative for the redaction of the reports to be carried out by someone other than the Secretary for Health.  That is a task which Merck’s solicitors are prepared to undertake, with the help of SK’s and SPMSD’s solicitors, and accordingly no question of a breach of the Data Protection Act arises.

Conclusion

32. For these reasons, I have concluded that I should give the Secretary for Health permission to obtain from the records of the court copies of the first report of Professor Bustin and the reports of Professor Simmonds and Professor Rima, provided that the reports are redacted so as to anonymise any information about the claimants or controls to prevent the persons from whom specimens have been taken from being identified.  It is appropriate in addition to impose a condition that the reports are not to be used by the Secretary for Health for any purpose other than to defend the Omnibus Autism Proceedings.

